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Economy 





COST OF LIVING—UP. 


After falling off slightly in May, the June 


Consumer Price Index moved up to an all-time high of 127.6 per cent of the 


1947-1949 index. 
increases in the cost of transportation 
and housing and a seasonal rise in 
food prices. 

Although some 100,000 workers 
have cost-of-living allowances subject 
to current quarterly review, only 
9,500 will receive wage increases, the 
Bureau reports. Wage boosts of 1 
cent per hour will go to employees of 
Clark Equipment Company and Wag- 
ner Electric Company. 

The Wholesale Commodity Price 
Index remained stable in June and 


early July, according to the Federal Reserve 
meats experienced little change, after 
Sensitive industrial materials, 


spring. 
changed little in price since May. 
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30ard. Wholesale prices of 
decreasing substantially through the 
such as steel scrap and copper, have 


CONSUMER CREDIT—UP. By 
the end of May, consumer credit out- 
standing rose to over $54 billion, an 
increase of $420 million from the April 
figure. This was the highest figure 
reached since January of this year. 
The increase came in both instalment 
and noninstalment credit. 

Commercial bank loans for June 
rose $600 million, compared to a $1.2 
The 
3oard estimates that 


billion jump in June of 1960. 
Federal Reserve 


commercial bank credit rose more 
than $1 billion during the month, reflecting increases both in loans and hold- 
ings of securities. The average money supply, seasonally adjusted, increased 


slightly during June, according to the Board. 


GROSS NATIONAL PRODUCT—UP. The second quarter of 1961 
saw GNP rise about 3 per cent in both current and constant prices. The 
seasonally adjusted annual rate hit an all-time peak of $515 billion by the end 
of June. (The figure was $510.3 billion in constant 1960 prices.) GNP easily 
topped the predicted $510 biliion during the second quarter. If present 
trends continue, Gross National Product should be considerably above the 
$525 billion figure predicted by the Morgan Guaranty Survey by year’s end. 
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The record rate for the current quarter was made possible by a whopping $8 
billion increase in gross private domestic investment. Personal consumption 
expenditures also jumped by over $5 billion. Net exports of goods and 
services dropped 44 per cent from the first quarter. 


PERSONAL INCOME—UP. In June, the seasonally adjusted annual 


le 
> 
M 


rate for personal income rose again, reaching $416.7 billion. This was a $3.5 
billion jump over the revised figure for May, Labor income continued to set 
new records with a $3 billion increase during June. The annual rate for labor 
income peaked at $291 billion by the end of the month. 


INDUSTRIAL PRODUCTION— 
UP. With 1957 equalling 100 on the eg ah 
index, industrial production pushed | TOTAL INDUSTRIAL PRODUCTION ° 
up to a figure of 110 at the end of SS5en4 





June. This represents an 8 per cent 
increase over the recession low in 
February, 1961. The June production 
index equalled the level reached dur- 
ing the first half of 1960. However, 
it failed to match the peak figure of 
the first quarter of last year. Utili- | bays ores 
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ties continued to show the biggest 1988 1988 1960 1961 
increase over the 1957 average, regis- 

tering a 2.3 per cent jump in June. Manufacturing of both durable and non 
durable goods showed significant advances, while mining edged up only .3 per 
cent. June marked the fourth successive month of advance for industrial 
production. 


STOCK PRICES—DOWN. The composite index of 300 common stocks 
showed a decline of 2.1 per cent in June. By mid-July, stock prices had con 
tinued to fall, reaching a low of 131.9 per cent on July 14. (1957-1959 equals 
100.) Utility stocks, the leading seller index-wise, suffered a 6 per cent set- 
back in June, the first since last October. Manufacturing industry common 
stock slipped slightly to 124.4 and transportation stocks fell 2.7 per cent. 
Mining stocks, which have been on the decline since 1957, fell all the way 
back to 93.2 on the index, 
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MANUFACTURING WAGES AND HOURS—UP. June saw a slight 
increase in average hourly earnings of production workers in manufacturing 
establishments. By the end of the month, hourly earnings were $2.35, some 
6 cents higher than in the corresponding period last year and 1 cent above 
May, 1961. An increase of $1.34 in average weekly earnings brought the total 
to $94.24, setting a new record high for the fourth consecutive month. 

The rise in weekly earnings can be attributed to the jump in the produc- 
tion workers’ average workweek. The June average reached 40 hours in all 
manufacturing establishments. 

CONSTRUCTION 
—UP. Total expendi- LABOR FORCE AND per ren (i) 
tures for new construc- 
tion increased .8 per @) casor Force 
cent in June, to $56.5 » 70 
billion. Outlays for 
both private and public @) es 


construction rose. ewrcoreort | 


UNEMPLOYMENT ee ee ae 4 60 
—UP. Seasonally ad- “© Z| 


Seasonally 
“ NON AGRICULTURAL 





MILLIONS 
75 





justed unemployment ‘ EMPLOYMENT 55 
went up by .1 per cent 
in July, although the ©) 50 
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total number of actual EMPLOYMENT 10 


unemployed dropped by USANA AL 
440,000. The adjusted | Pan 5 














rate was 6.9 per cent | | | 
by the end of July. 

Total employment fell off by 200,000 in July, after an increase of almost 
2 million in June. Long-term unemployment, most of which is structural, con- 
tinued to plague the economy. July figures showed 1.6 million workers had 
been idle 15 weeks or longer. This number was up some 60,000 from the 
previous month. The total of people unemployed for 27 weeks or more rose 
from 928,000 in June to just over 1 million in July. Only 416,000 had been 
idle for 27 weeks in July of 1960. 
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The fact that over 
UNEMPLOYMENT RATES 1 million American 
PERCENT workers have been idled 
9.0 . eee nth 
8.0 tor more than six months 
7.0 “is one of the most 

serious aspects of our 





TOTAL UNEMPLOYMENT 
PERCENT OF 
CIVILIAN LABOR FORCE 


current economic situa- 

tion,” said Secretary of 

STATE INSURED UNEMPLOYMENT AS PERCENT Labor Arthur J. Gold- 

F COVERED EMPLOYMEN é berg. “Moreover, the 

i tna very long-term unem- 
ployed are concentrated among certain groups in our population.” 

The Secretary pointed out that semiskilled workers account for 18 per 
cent of the labor force, but constitute almost 30 per cent of the very long- 
term unemployed. These are mostly workers who have had their skills ren- 
dered nearly obsolete by the advance of automation. 











684 August, 1961 © Labor Law Journal 





LABOR LAVYW Jovra 


A COMMERCE CLEARING HOUSE PUBLICATION 


August, 1961 Vol. 12, No. 8 


The Quasi-Judicial NLRB Revisited 


By MOZART G. RATNER 





This article is something of a sequel to a piece published in the 1955 
University of Chicago Law Review, entitled ‘‘Policy-Making by the New 
‘Quasi-Judicial’ NLRB."’ It is an edited version of testimony presented by the 
author before the ad hoc subcommittee on the National Labor Relations 
Board of the House Committee on Education and Labor. The author, a member 
of the District of Columbia bar, was formerly Assistant Counsel of the NLRB. 





N 1956, SENATOR MORSE of Oregon issued a call for Congres- 
sional investigation of the NLRB. He charged essentially that, 
under the domination and control of Eisenhower appointees, the 
Board was misusing its quasi-judicial and administrative powers to 
promote the interests of employers as against the interests of unions 
and employees in self-organization and collective bargaining. The 
Board and the General Counsel denied the charge, contending in sub- 
stance that their decisions and policies were properly motivated and 
within their statutory sphere. Senator Morse answered, finding in 
the replies themselves additional confirmation of his charges. The 
exchange appears in Volume 102 of the Congressional Record at pages 
5455, 12070 and 15550, for the dates of March 23, July 9 and July 27, 
1956. 
In May, 1961, a subcommittee of the House Committee on Educa- 
tion and Labor, under the chairmanship of Congressman Roman C. 
Pucinski, of Illinois, undertook a study of the operations of the NLRB. 
The issue as focused in 1956 lies at the heart of the committee’s 
deliberations. To bring that issue into focus it is necessary to sketch 
briefly the statutory background out of which it arises. In enacting 
the Wagner Act of 1935, under which the Board was first established, 
Congress focused upon a single objective as the goal of national labor 
policy. That was the promotion of collective bargaining. The Board 
was commissioned to effectuate Congress’ policy by enforcing the 
Act’s prohibitions against interference by employers with the freedom 
of employees to organize and bargain collectively. From 1936 to 


NLRB Revisited 





1947,|while the Board pursued that goal, 
it was subjected to frequent attack on 
the ground that its decisions and poli- 
cies were biased in favor of unions and 
against employers. 


Without for a moment attempting 
to deny that there were instances in those 
days in which the Board, or some of its 
employees, displayed an excess of zeal in 
pursuing their task, the record will show 
that the Board’s critics assailed it largely 
for decisions and policies which gen- 
erally were found by the courts to be 
consistent with Congress’ policy and 
within the scope of the Board’s dis- 
cretion. What the critics were basic- 
ally dissatisfied with was that the 
object which the Act was designed to 
promote was the progress of unionism 
in the face of employer opposition. 
Under the guise of attacking the 
Board as one-sided and biased, what 
they were really attacking was the 
statutory scheme itself. The truth of 
this is reflected by the fact that when 
Congress made a major overhaul of the 
Act in 1947, it did not turn out the old 
Board members, but allowed them to 
remain to administer the new provi- 
sions. And the Congressional watch- 
dog committee, established by the 
new law, reporting to Congress a year 
later,, made no criticism of the old 
members’ administration of the new 
provisions. 

While the 1947 amendments clearly 
resulted from anti-union sentiment, it 
is vital at this point to recall what 
they did and did not do and the fact 
that the amendments did not go as 
far as the proponents of change had 
hoped and proposed. In the first place, 
the Wagner Act objective and the 
Wagner Act prohibitions of employer 
unfair labor practices were retained 
virtually intact. The amendments 
sought to “equalize” the statute by 
balancing the unfair labor practices 


of employers with corresponding un- 
fair labor practices of unions. The 
critical union unfair labor practices 
against which the 1947 Act was di- 
rected were: (1) use of and 
violence to intimidate employees; 
(2) maintenance of closed shops; (3) 
certain forms of secondary boycotts; 
(4) jurisdictional strikes; and (5) 
extortionate “featherbedding.” En- 
forcement of these prohibitions against 


force 


unions, along with enforcement of the 
retained prohibitions against employ- 
ers, was committed to the Board. 
Now that the Board would be called 
upon to require both unions and em- 
ployers to obey the law, the Board 
could, it was thought, achieve a truly 
impartial To emphasize its 
entirely quasi-judicial role, Congress 
removed from the Board its prosecu- 
torial functions and vested them in an 
independent General Counsel. Wide 
latitude continued to be accorded the 
Board’s policy judgments; judicial 
review was confined to relatively nar- 


Status. 


row limits. 


From 1947 until the advent of a 
controlling contingent of Eisenhower 
appointees, the administra- 
tion was marked by an attempt to ef- 
fectuate all of the policies of the Act 
without undue subordination of one 
to the other. Typically the questions 
of statutory interpretation which 
faced the Board were difficult and 
complex. Most often a policy formu- 
lated in relatively clear language 
could not be effectuated fully with- 
out destroying another policy, equally 
clearly stated. The legislative history 
revealed, moreover, that almost every 
provision reflected a compromise be- 
tween those who would have gone 
further in the direction indicated and 
those who would not have gone at all. 
The Board’s task was to interpret and 
apply these provisions so as to trans- 


Board’s 





* Majority Report of the Joint Committee 
on Labor-Management Relations, filed with 
the House and Senate on March 15, 1948. 
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What we want to do is raise the 
standards of our people for humani- 
tarian reasons. We can no longer 
afford to pay substandard wages 
to people who are the primary re- 
course of their families—and as we 
are shifting from factory employment 
to service employment, this is true of 
more and more of our people.—Sec- 
retary of Labor Arthur J. Goldberg 





late into practice and thereby effec- 
tuate the balance which Congress 
struck between competing interests 
and policies. Where Congress was 
unable to strike a balance, it relied 
upon the Board to strike one after 
taking fairly into account the compet- 
ing interests and policies. This was 
not a function of partisanship as be- 
tween labor and management. It was 
rather the traditional function of 
judicial craftsmanship, distinguished 
by a specialized setting. Statutory 
construction is the pinnacle of the 
judicial art and partisanship, of course, 
is its arch-enemy. 

Whether one agrees or disagrees 
with the body of doctrine evolved by 
the Board from 1947 through 1952, 
there can be little doubt that its mem- 
bers approached their task of inter- 
preting and applying the law in the 
spirit of judges. Time and again their 
resolution of novel and difficult prob- 
lems of statutory construction posing 
a clash of interests between unions 
and employers was commended by 
the courts as a wise and proper ac- 
commodation of Congress’ competing, 
if not actually conflicting, objectives. 
The Supreme Court’s praise of the 
original the 
primary-secondary distinction under 


Board's approach to 


Section 8(b)(4)(A) is but one ex- 
ample’; featherbedding is another.* 

Senator Morse charged that the ad- 
vent of the 
signaled a revolution in the spirit 
with which the Board approached its 
Selected on the basis of their 


Eisenhower appointees 


task. 


affinity for employer views in labor 


relations matters, the new Board 
members, he contended, regarded it 
as their function to promote through 
interpretation and application of the 
Act the interests of employers and to 
curtail union power. Authority to 
administer the Act was conceived as 
a means of readjusting the baiance 
which Congress struck so as to make 
the statute more nearly reflect the 
views and desires of anti-labor forces. 

There are two sources of proof for 
this. 
the Board members in public utter- 
The other their 
decisions. Fortunately, in evaluating 
these, we are aided in many instances 


One consists of admissions of 


ances. consists of 


by what reviewing courts, on careful 
examination, have said and done. 
The classic admission occurred in 
connection with one of the earliest 
and most important changes made by 
the Eisenhower Board, the drastic 
curtailment, in July, 1954, of the area 
over which the Board would exercise 
The Board had always 
declined to exercise its statutory 
jurisdiction to the full for budgetary 
reasons and to expedite the handling 
of cases farther from the borderline 
of its statutory jurisdiction. The 
Board seized upon this history to jus- 
withdrawal from a huge area 


jurisdiction. 


tify 
over which, historically, it had always 
jurisdiction.* While the 
Board’s the time was 
heavy, Chairman Farmer and Mem- 


exercised 
caseload at 





* NLRB wv. Denver Building and Construc- 
tion Trades Council, 341 U. S. 675 (1951), at 
p. 692, 19 LC 66,347. 

* NLRB v. Gamble Enterprises, Inc., 345 
U. S. 117 (1953), at pp. 123-124, 23 LC 
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§ 67,437; American Newspaper Publishers 
Association v. NLRB, 345 U. S. 100 (1953), 
at pp. 110-111, 23 LC J 67,436. 

* Breeding Transfer Company, 110 NLRB 
493. 
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ber Rodgers both pointed out in pub- 
lic addresses ° that the motive for the 
withdrawal was not budgetary but 
was rather the desire of the new 
members to “assist this Administra- 
tion in pulling back the outer reaches 
of Federal bureaucracy,” that is, to 
transfer jurisdiction over labor rela- 
tions in the affected area from the 
federal government to the states. 
Now the fact was, as Senator 
Morse pointed out, that Congress 
had, in Section 10(a), laid down the 
conditions for cession of jurisdiction 
by the Board to the states and the 
3oard had repeatedly told the Su- 
preme Court in its briefs that unless 
these conditions were satisfied the 
states were without authority to ex- 
ercise jurisdiction in those areas in 
which the Board declined to act. 
Under these circumstances, the Board’s 
massive withdrawal could have been 
designed to do only one of two 
things: (1) exert pressure on the 
Supreme Court to reverse its view 


that the national Act pre-empted the 
entire field it covered; or (2) drama- 
tize for Congress the existence of a 


“no-man’s-land” for the 
inducing Congress to adopt a Repub- 
lican-sponsored proposal to amend 
Section 10(a) by abolishing the re- 
quirement of uniformity as a condi- 
tion of cession. 


purpose of 


Neither of these purposes, of course, 
could possibly be defended as a legiti- 
mate exercise of administrative or 
quasi-judicial power. Consequently, 
in the Supreme Court the Board 
sought to defend its new jurisdic- 
tional limitations as a product of 
budgetary and administrative neces- 
sity, not deliberate choice. But the 
Supreme Court pointed out that the 
statements of the Board members 


themselves indicated “that its rea- 
sons for making the change were 
not basically budgetary’ and had 
“more to do with the Board’s concept 
of the cases to which it 
should devote its attention.” (Guss v. 
Utah Labor Relations Board, 353 U: S. 
1 (1957), at p. 12, 32 LC { 70,563.) 
And six members of the Court, in- 
cluding Mr. Justice Frankfurter, the 
leading opponent of federal pre-emp- 
tion in the labor field, rejected the 
Board’s argument that it could vest 
in the states power to apply inconsist- 
ent state laws to controversies sub- 
ject to federal law, in the face of 
Congress’ declaration in Section 10(a) 
that in areas over which the Board 
declined jurisdiction only consistent 
state laws could apply. 


class of 


Shortly after the Supreme Court’s 
decisions in Guss, Fairlawn and Gar- 
mon,® the Board reasserted jurisdic- 
tion over a large part of the area from 
which it had withdrawn in July, 1954.’ 
In the meantime, however, incalcul- 
able damage had been done to Con- 
gress’ policy of according what it 
considered fair and equal treatment 
to participants in labor disputes. 
Congress had adopted the consistency 
requirement because it knew that the 
vast majority of states had no ma- 
chinery for, or policy of, protecting 
the affirmative rights which federal 
confers upon employees and 
At the same time, in further 
glaring contrast with federal law, 
these states authorized their courts 
to grant employers injunctive relief 
against strikes, picketing and boy- 
cotts—relief which federal law de- 
nied. Since state courts by and large 
did not recognize the pre-emption 
doctrine in areas over which the 
Board declined jurisdiction, the effect 


law 
unions. 





* Cited by Senator Morse at 102 Con- 
gressional Record 5465 (March 23, 1956). 
*Guss v. Utah Labor Relations Board, 353 
U. S. 1 (1957), 32 LC § 70,563; Amalgamated 
Meat Cutters, Local 427 v. Fairlawn Meats, 


688 


353 U. S. 20 (1957), 32 LC 7 70,564; San 
Diego Building Trades Council v. Garmon, 
353 U. S. 26 (1957), 32 LC ¥ 70,565. 

™22nd Annual Report, National Labor Re- 
lations Board, 1957, pp. 7-9 
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You have diverse elements in both 
parties which have been the salva- 
tion of the country, that made the 
United States function as a govern- 
ment. It has been said that the only 
political party that had any character 
was the Republican party when it first 
started out. It had so much character 
and so much opposition to slavery 
that they practically destroyed the 
Union.—Senator Samuel J. Ervin, Jr. 





of the Board’s July, 1954, action was 
to create a one-sided “noman’sland” 
union were ac- 


in which interests 


corded none of the protection, while 
employer interests were accorded far 


greater protection, than Congress 
deemed right. Yet the false slogan 
“noman’sland” raised by the Board’s 
withdrawal created a climate in which 
a proposal to amend Section 10(a) to 
approve this inequitable condition 
could be accepted by Congress in 
areas in which the Board was author- 
ized to decline jurisdiction. 

Revealing of the objects and pur- 
poses for which Board members since 
1954 have deemed it fitting and 
proper to exercise their quasi-judicial 
powers is Member Jenkins’ explana- 
tion on May 13, 1960, of the Board’s 
Curtis decision. In that case,’ it will 
be recalled, the 
long line of consistent decisions to 
the contrary, held that peaceful minor- 
ity picketing for recognition violated 
Section 8(b)(1)(A). The Supreme 
Court reversed Curtis on the ground 
that it constituted a usurpation by 
the Board of legislative power. (NLRB 
v. Teamsters, Drivers Local 639, 362 
U. S. 274 (1960), 39 LC { 66,351.) 
In public addresses Jenkins explained *° 
that the Board decided Curtis the way 
it did because: 


Board, reversiny a 


“(1) If [the conduct at issue] 
wasn’t against the law, it ought to be, 
and (2) if the Supreme Court of the 
United States overruled us it would 
at least bring to the attention of Con- 
gress a loophole in the law which i 
might remedy.” 

The departure from accepted norms 
of quasi-judicial performance which 
this statement reveals comports with 
the attitude of Chairman Leedom 
when, in reply to Senator Morse’s 
charge that the new members were 
writing their own, employer-oriented, 
views into the statute, Leedom 
that changes “in interpretation of the 
law” designed to reflect “the economic 


said 


and political views of the new mem- 
bers” are “not with the 
Statutory scheme of continuous change 


inconsistent 


in the personnel comprising the tri- 
bunal.” (102 Congressional Record 
12076(3), July 9, 1956.) 

These statements reflect a basic 
misconception as to the nature of the 
Board members’ function. The mis- 
that Board 
members are appointed for five-year 
terms by the President, their role is 
akin to that of a cabinet officer, whose 


conception is because 


duty is to effectuate the policies of 
the President and his administration. 
But the NLRB is not an arm of the 
administration ; it is an instrumental- 
ity of Congress. The role Congress 
has assigned it, as Congress has it- 
self repeatedly emphasized, is entirely 
a quasi-judicial one. 

The function of a Board member, 
like that of a judge, is to effectuate 
the policies of the Congress which is 
responsible for the statute, not of the 
administration which happens to be 
in the White House when his ap- 
pointment is made. The loyalty, the 
obligation, of the Board member is 





8 “The NLRB’s New Thinking—Six Months 
After,” Address before the Southwest Area 
Conference on Industrial Relations, May 13, 
1960, p. 9. 

® Curtis Brothers, Inc., 114 NLRB 116. 
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cited at footnote 8; see also, 
With the National Labor 
Relations Board,” Address before the La- 
bor Law Section of the Missouri 


September 30, 1959, p. 13. 


*” Source 
“Three Years 


Bar, 
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to the statute, to the Congress which 
enacted it, and not to a subsequent 
administration. That means that the 
policy which the Board members must 
seek to effectuate is the Congres- 
sional compromise between conflict- 
ing forces which made enactment of 
the statute possible and not some 
other line, more advantageous to one 
side or the other, which a current 
administration would prefer. For 
Board members to consider themselves 
instrumentalities of the policies of 
the administration which appoints 
them to office is to assure malper- 
formance of their quasi-judicial task, 
unless the policies of that administra- 
tion happen to coincide precisely 
with the policies which Congress 
enacted. 

The defense offered on behalf of 
the Board’s post-1954 performance 
has been that the policies of the Eisen- 
hower administration which its mem- 
bers sought to effectuate fairly 
reflected the aims and objectives of 
the Taft-Hartley Act, whereas the 
earlier interpretations which they re- 
versed did not. The argument is that 
the old Board did not recognize or 
give effect to the transformation of 
national labor policy which occurred 
in 1947; that wholesale reversals were 
simply an inevitable consequence of 
the new Board’s doing so. 


That argument turns upon attach- 
ing revolutionary significance to the 


addition to Section 7 of language 
recognizing the right of employees to 
“refrain from” self-organization and 
collective bargaining. ‘This position 
was exemplified by Mr. Thomas E. 
Shroyer, Counsel for the American 
Retail Federation, who, testifying be- 
fore the Pucinski subcommittee on 
May 18, 1961,"' took the position that 
“the difference between the Wagner 
Act and the Taft-Hartley Act was 
that the former law said to employees, 


‘your government wants you to join 
a union,’ while the latter law said to 
employees, ‘your government doesn’t 
give a darn whether you join a union 
or not.’” In other words, the con- 
tention is that the effect of adding 
the right to refrain from joining a 
union to Section 7 was to change the 
policy of the law from one of govern- 
mental encouragement of self-organi- 
zation and collective bargaining to 
one of governmental indifference. 
That position is patently fallacious. 
Congress did not leave the matter of 
national policy toward self-organiza- 
tion to inferences deducible from the 
language of Section 7. It dealt with 
that subject explicitly in the pre- 
amble to the Act, which declared 
exactly what the national policy is. 
In the Wagner Act, Congress stated: 
“The inequality of bargaining power 
between employees who do not pos- 
full freedom of 
actual liberty of contract, and em- 
ployers who are organized in the 
corporate or other forms of owner- 
ship association substantially burdens 
and affects the flow of commerce, and 
tends to aggravate recurrent business 
depressions, by depressing wage rates 
and the purchasing power of wage 
earners in industry and by prevent- 
ing the stabilization of competitive 
wage rates and working conditions 
within and between industries. 


sess association or 


“It is hereby declared to be the 
policy of the United States to elimi- 
nate the causes of certain substantial 
obstructions to the free flow of com- 
merce and to mitigate and eliminate 
these obstructions when they have 
occurred by encouraging the practice 
and procedure of collective bargain- 
ing and by protecting the exercise by 
workers of full freedom 
tion, self-organization, and designa- 
tion of representatives of their own 


of associa- 





" Transcript, p. 1147 and following. 
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The outstanding economists of this 
country today are firmly of the con- 
viction that the economic pressures 
of unions do not serve even the inter- 
ests of all working men and women, 
let alone the general public interests 
of consumers, retired persons, and 
others on fixed incomes.—Professor 
Sylvester Petro 





choosing, for the purpose of negotiat- 
ing the terms and conditions of their 
employment or other mutual aid or 
protection.” 


That language has remained in the 
law throughout the Taft-Hartley and 
Landrum-Griffin amendments. 


Congress’ findings and declaration 
show beyond doubt that the United 
States not indifferent to whether 
employees join unions. Federal policy is 
explicitly premised upon the philoso- 
phy that nonunionization—individual 


is 


bargaining—is bad not only for the 
employee but for the United States; 
that self-organization and collective 
bargaining is good for the nation. To 
treat addition of the “right to refrain” 
from joining unions as negating en- 
couragement of unionization to 
write Congress’ findings and declara- 
That 
is exactly what the Congressional ad- 
vocates of repeal of the Wagner Act 


is 


tion of policy out of the Act. 


were unable to do. 


Recognition of the right to refrain 
can be fully effectuated, of course, 
without making the declared national 
labor policy self-defeating. Section 7 
of the Wagner Act, as it stood with- 
out the “right to refrain” language 
in it, nevertheless recognized and 
protected the freedom of employees 
not to join a union, just as it pro- 
tected freedom to join. Thus, it was 
settled long before 1947 that it was 


"International Ladies Garment Workers 


Union v. NLRB, No. 284, October Term, 
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a violation of rights guaranteed by 
Section 7 for an employer to recog- 
nize a union as exclusive bargaining 
agent if it represented only a minor- 
ity of the employees,’* or to compel 
employees to join a union pursuant to 
a closed shop contract which did not 
satisfy the requirements of the pro- 
to Section 8(3), or to form a 
company union. These holdings were 


V1Sso 


necessarily premised on the assump- 
tion that Section guarantee of 
the right to join a union compre- 
hended the right not to join. Both 
rights, however, were protected only 
the type and source of re- 
against which the Wagner 
was aimed, that is, employer, 
union, coercion, domination and 


7’s 


against 
straint 

Act 
not 
discrimination. 

As the Supreme Court recently ob- 
served in /nternational Ladies Garment 
Workers Union v. NLRB, cited at foot 
note 12, by adding Section 8(b) (1) (A) 
Congress prohibited : 

‘‘unions from invading the rights 
of employees under §7 in a fashion 
comparable to the activities of em- 
ployers prohibited under § 8(a) (1).’ 280 
F. 2d, at 620. It intent of 
Congress to impose upon unions the 


was the 


same restrictions which the Wagner 
\ct imposed on employers with re- 
spect to violations cf employee rights.” 

“Equalization” of the Section 8 re- 
strictions with those 
employers made appropriate equally 
explicit mention in Section 7 of that 
aspect of self-organizational freedom 
against which union violations 
generally aimed, namely the right to 
refrain. Since such mention, how- 
ever, did not alter the substance of 
Section 7, reference to the right to 
refrain could not warrant expansion 
of the new restrictions upon unions 
beyond the bounds marked by the 
prohibitions themselves and_ their 


1960, U. S. Supreme Court, decided June 5, 
1961, 42 LC § 16,978. 


on unions on 


are 
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legislative history. This indeed was 
the predicate of the Supreme Court’s 
decision in the Curtis case, in which 
the Board was reversed and repri- 
manded for finding in the “right to 
refrain” justification for construing 
the prohibition of restraint and coercion 
to outlaw strikes and picketing for 
organization and recognition which 
Congress in the Taft-Hartley Act 
had refused to illegalize. 

Motivated by these twin miscon- 
ceptions, as to their proper function 
as administrators and as to the basic 
policy of the Act, it is hardly sur- 
prising that the new Board moved 
along a broad front to replace de- 
cisional doctrines and policies which 
it considered pro-union with doctrines 
and policies more congeniai to em- 
ployer views. What is surprising is 
that in light of the enormous com- 
plexity of the subject matter, the 
broad decisional policy making lati- 
tude which is accorded the Board, 
and the liberty which the Board 


necessarily enjoys to re-examine and 
reverse prior decisions and doctrines 
if it changes its mind, the courts in 


so many instances found that the 
Board overstepped the bounds of its 
statutory function and usurped powers 
and prerogatives to achieve forbidden 
ends. 

In his reply to the Board’s answer, 
Senator Morse calied attention to 
some of these cases.** In later years 
their number has multiplied. The 
entire field of reversals of decisional 
policy and interpretation by the 
Board since 1953 and the fate of those 
reversals which have undergone ap- 
pellate review merits close attention. 
Only a few can be touched upon here. 

In Carpenters and Joiners, Local 
1976 v. NLRB, 357 U. S. 93 (1958), 


35 LC § 71,599, the Supreme Court 
reviewed the Board’s reversal of its 
prior holdings that enforcement of a 
hot cargo clause by strike action 
against the employer party to the 
contract was not within the scope of 
prohibition of Section 8(b)(4)(A). 
By vote of five to four the Court held 
that that reversal did not overstep 
the Board’s power. But the Court 
unanimously rejected the interpreta- 
tion of the Act on which the Board 
had attempted to justify its decision, 
namely, that “the public was to be 
shielded from secondary boycotts no 
matter how brought about.” Reply- 
ing to the Board’s argument the 
Court observed: 


“It is relevant to recall that the 
Taft-Hartley Act was, to a marked 
degree, the result of conflict and com- 
promise between strong contending 
forces and deeply held views on the 
role of organized labor in the free 
economic life of the Nation and the 
appropriate balance to be struck be- 
tween the uncontrolled power of man- 
agement and labor to further their 
respective interests. This is relevant 
in that it counsels wariness in find- 
ing by construction a broad policy 
against secondary boycotts as such 
when, from the words of the statute 
itself, it is clear that those interested 
in just such a condemnation’ were 
unable to secure its embodiment in 
enacted law.” 

The Court sustained the Board 
only on the ground that its new rule 
expressed a “practical judgment on 
the effect of union conduct in the 
framework of actual labor disputes 
and what is necessary to preserve to 
the employer the freedom of choice 
that Congress has decreed. On such 
a matter the judgment of the Board 





* Modern Linen & Laundry Service, Inc., 
110 NLRB 1305, rev’d sub nom. in Pederson 
v. NLRB, 234 F. 2d 417 (CA-2, 1956), 30 
LC $70,025; J. W. Banta Towing Co., 116 
NLRB 1787, enf. den. sub nom. in NLRB 
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v. Masters, Mates & Pilots, 253 F. 2d 66 
(CA-7, 1958), 34 LC 971,323; BVD Co., 
110 NLRB 1412, set aside in part sub nom. 
in ILGWU v. NLRB, 237 F. 2d 545 (CA- 
D. C., 1956), 30 LC § 69,923. 
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Those of us who wish to remain in 
politics must be either independently 
able to do it in a financial way, or 
we must become beholden, not to the 
concepts of Jefferson or the concepts 
of Lincoln, but to the concepts of 
labor or the concepts of big manage- 
ment.—Senator Barry M. Goldwater 





must be given great weight, and we 
ought not to set against it our esti- 
mate of the relevant factors.” 


The Supreme Court’s treatment of 
the Board’s decision in this case and 
its upholding of the Board in Jnter- 
national Union of Electrical, Radio and 
Machine Workers, Local 761 v. NLRB, 
No. 321, decided May 29, 1961, Octo- 
ber Term, 1960, U. S. Supreme Court, 
42 LC { 16,966, on a rationale which 
the Board had not advanced," illus- 
trates the wide scope of immunity 
from judicial reversal which the 
Board enjoys. It demonstrates why, 
in evaluating the Board’s perform- 
ance, distinction must be drawn be- 
tween those cases in which the courts 
enthusiastically support the Board’s 
resolution of conflicting interests and 
those in which they deem themselves 
constrained to expand the area of, or 
defer to, the Board’s presumed ex- 
pertise. And the fact that the latter 
class of cases is so large highlights 
the importance of assuring that the 
exercise of the Board’s virtually un- 
reviewable policy-making powers be 


entrusted to experts who are in fact 
aware of the necessity of excluding, 
insofar as humanly possible, 
personal prejudices and predilections 


their 


from the process of decision. 


In JAM, Local Lodge 1424 v. NLRB, 
362 U. 8. 411, at p- 418, footnote 7 
(1960), 40 LC { 66,440, Mr. Justice 
Harlan, speaking for the Court, called 
attention to the fact that the Taft- 
Hartley Act represented a “Congres- 
sional response to the competing de- 
mands of employee freedom of choice 
and union security”; that Congress did 
not think “one or the other over-riding,” 
but “accommodated both interests, 
doubtless in a manner unsatisfactory 
to the extreme partisans of each, by 
drawing a line it thought reasonable.” 
Defining the Board’s obligation he 
said: “It is not for the administra- 
tors of the Congressional mandate to 
approach either that line 
grudgingly.” 


side of 


Time and again the Supreme Court 
has castigated the Eisenhower Board 
for approaching “grudgingly” that 
side of the statutory line representing 
employee interests in self-organiza- 
tion, collective bargaining, union se- 
curity and the right to strike while 
approaching that 
side of the line representing employee 


over-enthusiastically 


freedom to reject unionization, em- 
ployer power to defeat unionization 
and immunity of third parties affected 
by labor disputes to strike pressure. 
In the Local Lodge 1424 case the Su- 
preme Court reversed the Board for 





“The Court found “baseless” the union’s 
fear that to sustain the Board would mean 
that “employers will be free to erect sep- 
arate gates for deliveries, customers, and 
replacement workers which will be im- 
munized from picketing.” But the base for 
fear is removed only by the Court’s state- 
ment that the “key to the problem is found 
in the type of work that is being performed 
py those who use the separate gates,” and 
that is a basis for distinction which the 
3oard neither conceived nor applied. The 
Court also that the “basis for the 
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said 


Board’s decision in this case would not re- 
motely have [the] effect” of permitting an 
employer to bar a union from publicizing its 
cause “by removing all his employees from 
the situs of the strike.” But that follows 
only from the Court’s citation with approval 
of the Eighth Circuit holding in Teamsters, 
Automotive Union, Local 618 v. NLRB, 249 
F. 2d 332 (CA-8, 1957), 33 LC 71,081, 
which reversed the Board’s decision, a re- 
versal in which the Board had 
acquiesced. 


never 
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subordinating the Act’s policy against 
litigating stale claims to the policy 
of outlawing a union security con- 
tract deemed illegal. 

In the Curtis case (NLRB v. Team- 
sters, Drivers Local 639, 362 U. S. 274, 
at pp. 282 and 290) the Court, reiter- 
ating the passage from the Carpenters 
and Joiners, Local 1976 case quoted 
above, condemned the Board for 
presuming, under the guise of admin- 
istration, to “sit in judgment upon 
and to condemn picketing for recog- 
nition by a minority union,” pointing 
out that Congress had not illegalized 
such picketing and that mere disap- 

this tactic gave Board 
no license to outlaw it. 


proval of 
members 
In NLRB v. Insurance Agents Inter- 
national Union, 361 U. S. 477 (1960), 
at p. 490, 39 LC { 66,239, the Court 
condemned the Board for attempting 
“under the guise of determining good 
or bad faith in negotiations” to “reg- 
ulate what economic weapons a party 
might summon to its aid.”” The Court 
sharply pointed out to the Board that 
Congress had not authorized it to in- 
vent rules of law which minimize the 
pressure which unions can bring to 
bear upon employers by introducing 
“some new distinction of justifiable 
and unjustifiable, proper and ‘abusive’ 
economic weapons The stat- 
ute, said the Court, does not contain 
“a charter for the National Labor 
Relations Board to act at large in 
equalizing disparities of bargaining 
power between employer and union.” 
On April 17, 1961, the Supreme 
Court in a series of decisions sweep- 
ingly overruled a broad panorama of 
Board doctrine and policy by which 
Eisenhower appointees had saddled 
unauthorized burdens and restrictions 
on unions.> The Mountain Pacific 
doctrine, which the Board attempted 


to justify by presuming that unions 
“will act discriminatorily” in admin- 
istering hiring halls and union shop 
agreements was set aside. Said the 
Court, “If hiring halls are to be sub- 
jected to regulation that is less selec- 
tive and more pervasive [than Congress 
enacted], Congress, not the Board, is 
the agency to do it.” The notorious 
Brown-Olds dues-reimbursement rem- 
edy, which the Board had used to 
coerce virtually every union in the 
country to comply with its illegal 
Mountain Pacific standards, was set 
and beyond the 
The justifica- 


aside as “punitive 
power of the Board.” 
tion which the Board had offered was 
that whenever an unlawful union 
security contract was in effect it was 
impossible to tell whether union mem- 
bers, even in the building trades, had 
paid their dues voluntarily. The Su- 
preme Court characterized the justifi- 
cation as untenable, even coming 
from a biased source. Said the Court: 
“It would be difficult, with 
hostile eyes, to read the history of 
trade unionism terms of 
voluntary association formed to meet 


even 


except in 


pressing needs in a complex society.” 


I should point out here that these 
and other judicial reversals did not 
prevent the policies and objectives 
which the Eisenhower Board set out 
to accomplish from being achieved. 
In some instances, as in the case of 
the jurisdictional policy standards 
and Curtis, the Board’s unauthorized 
action incited and paved the way for 
amendment of the Act. In others, as 
with Mountain Pacific and Brown- 
Olds, unions felt compelled to comply 
with the Board’s illegal demands be- 
cause the penalty for noncompliance, 
if the Board was ultimately upheld, 
was too great a risk. Thus we have 
the spectacle of an agency of the 





*ITU, Locals 38 and 165 v. NLRB, 365 
U. S. 705 (1961), 42 LC ¥ 16,890; Teamsters, 
Local 357 v. NLRB, 365 U. S. 667 (1961), 
42 LC ¥ 16,888; Carpenters and Joiners, Local 
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60 v. NLRB, 365 U. S. 651 (1961), 42 LC 
{ 16,887; NLRB v. News Syndicate Company, 
Inc., 365 U. S. 695 (1961), 42 LC 16,889. 
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White workers have less unemploy- 
ment than nonwhite workers, regard- 
less of age and sex. In part this is 
because racial minority workers are 
generally less well trained—a fact 
which, in turn, results largely from 
their rather widespread exclusion 
from the better jobs.—The Ameri- 
can Workers’ Fact Book, pp. 76-77. 





United States which 
should provide the very model of re- 
spect for law, furnishing instead an 
object lesson of success through vio- 
lation of law. And that, unfortu- 
nately, irreparably injures the moral 
fibre of governmental regulation of 
labor relations, the processes of jus- 
and government it- 


government, 


tice democratic 
self. 

What has been overlooked during 
these years by the Eisenhower Board 
has been the democratic ideal of “a 
government of laws and not of men.” 
Since laws must be administered by 
men, what is envisaged by that 
phrase is administration by men who 
deem themselves bound and confined 
by law, not by men who deem the 
badge of office authority to effectuate 
their own policy and preferences. 

It was the unjudicial approach of 
the appointees to the 
nature of their role and function, 
coupled with their anti-union and 
pro-employer views, which, I believe, 
accounts for most of the evils in ad- 
ministration of the National Labor 
Relations Act which have been re- 
counted by the witnesses who have 
appeared before this Committee. One 
need look no further than the basic 
approach of the Board members and 
the General Counsel to the statute 
during this period to account for 
biased and prejudiced case handling 
in the regional offices and in Wash- 
ington; for inadequate investigations 


Eisenhower 


and refusals to issue complaints against 
employers on adequately substanti- 
ated charges or, as in the notorious 
Banta Towing case,'* for issuance of a 
complaint against the union which 
had been wronged instead of the em- 
ployer who had wronged it; for inter- 
“freedom of speech” 
covert employer 


pretations of 
which immunize 
coercion ; for unconcern with delay in 


representation cases and unfair labor 


practice brought by unions, 
although delay often, as a practical 
matter, dooms organizational efforts; 
for the haste and diligence with which 
injunctions under Section 10(1) are 
sought and pursued even in cases 
where, on the law as it the 
union conduct at issue is lawful and 


cases 


stands, 


a complaint is being issued on the 
theory that the Board may reverse 
prior controlling decisions, although 
the injunction so obtained may re- 
main in effect for years and doom the 
strike to failure. 
no further than the performance of 
the Board and the General Counsel 
to account for whatever deficiencies 
are to be found in the performance of 
the subordinate personnel, for the 
heads of the agency set the tone and 
employees dependent upon them for 
their jobs and for preferment have 
little alternative but to shape their 
work and conduct to conform to the 


One need explore 


standard they conceive to be desired. 

There is, fortunately, 
hope for correction and improvement 
in all of these areas. In the first place, 
the cumulative effect of the Supreme 
Court’s reversals will, assuredly, not 
be lost upon the members of the 
Board. Reappraisal in the light of 
these decisions of the nature of their 
function and their legitimate 
cannot but bring wholesale readjust- 
ments in interpretation and in policy. 
The appointment of new Board mem- 
bers who bring a wealth of labor 
relations experience, judgment and 


reason to 


goals 





“ Cited at footnote 13. 
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judicial temperament to their task 
holds great promise. The recent dele- 
gation of power to the regional offices in 
representation cases is certainly a 
wholesome step in the direction of 
expediting case handling. If the staff 
has before it a model of conscientious 
and impartial administration by Board 
members and the General Counsel, I 
have little doubt that most, if not all, 
will do their very utmost to conform. 


Successful administration of a highly 
complex and interrelated national 
labor policy invariably depends on 
the calibre of the men to whom ad- 
ministration is entrusted. Legislation 
can, in any event, do no more than 
set out the basic rules, draw the basic 
lines. Much, perhaps most, must be 
left to the interpretation and appli- 
cation. That, as the writer pointed 
out in 1955,17 means that changes in 
3oard policy resulting from a variety 
of factors, including judicial rever- 
sals, re-evaluation based upon the 
Board’s cumulative experience and 
shifts in Board member personnel, 
are inevitable. Properly motivated 
and confined to the area of the Board’s 
discretion, such changes are wholly 
unexceptionable. However motivated, 
they are not likely to be upset by the 
courts, for judicial review has inher- 
ent limitations and discouragement 
of litigation by enhancement of the 
administrator’s role is itself an impor- 
tant facet of the judicial function.” 
It is just this which casts upon the 
3oard members themselves the bur- 
den of self-restraint, the obligation 
to see to it that they do not use their 
powers to shift the balance Congress 
struck between the contending forces; 
to refrain from reversing Congress’ 
decisions under the guise of policy 


making. All must agree that the func- 
tion of administration cannot be to 
sit as a super-legislature over Con- 
gress. It follows that appointment to 
office cannot be considered a license 
to write personal economic and politi- 
cal predilections into law. 
Undoubtedly, the line between the 
licit and the illicit, the permissible 
and the impermissible, in policy mak- 
ing, is fine. But just as courts “must 
guard against the danger of sliding 
unconsciously from the narrow con- 
fines of law into the more spacious 
domain of policy,’ ?® so must Board 
members guard against the danger of 
sliding from the domain of imple- 
menting Congress’ policy into effec- 
tuating a policy of their own. 


Assurance that each 
ber regards these principles as articles 
of living faith, and is in practice 
guided by them, is the sine qua non 
of achieving for the Board the respect 
which it must have to survive as the 
instrumentality for effectuating Con- 
gressional policy in the labor rela- 
tions field. Fear that this has not 
been true in the past is the motive 
behind most suggestions that the 
Board be abolished and a labor court 
substituted. But that solution would 
tend to jettison important advantages 
of the administrative process, among 
them, the tradition of innovation, re- 
sponsiveness to variant situations 
and policy making on a broad scale, 
rather than on a case-by-case basis 
only. “One of the purposes which 
lead to the creation of such boards is 
to have decisions based upon eviden- 
tial facts under the particular statute 
made by experienced officials with 
an adequate appreciation of the com- 
plexities of the subject which is 


Joard mem- 





* Mozart G. Ratner, “Recent Changes in 
NLRB Policies,” (lecture) N. Y. U. 8th 
Annual Conference on Labor, 1955, p. 143; 
Mozart G. Ratner, “Policy-Making by the 
New ‘Quasi-Judicial’ NLRB,” 23 University 
of Chicago Law Review 12 (1955}. 


*See Mr. Justice Douglas dissenting in 
Local 761, International Union of Electrical, 


Radio and Machine Workers v. 
LC § 70,081. 

* Phelps Dodge Corp. v. NLRB, 313 U. S. 
177 (1941), at p. 194, 4 LC $51,120. 
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entrusted to their administration.” (Re- for a contrary view it may be desir- 
public Aviation Corp. v. NLRB, 324 able to extend the term of office of 
U. S. 793 (1945), at p. 800, 9 LC Board members to ten years, perhaps 
{ 51,199.) The administrative process life.. In addition to emphasizing the 
requires and the nation is entitled to quasi-judicial nature of the work, 
demand from the administrators both such an amendment would tend to 
expertise and adherence to judicial make the posts more attractive to 
standards. those best qualified by capacity, train- 

To the extent that the Eisenhower ing, judicial temperament and ex- 
appointees found in the limited ten- perience. [The End] 
ure of Board members justification 


1961 AGREEMENT REOPENINGS 


Negotiations in the automobile industry are likely to be of major 
interest among the important collective bargaining developments in 
1961. Agreements in this industry are due to expire in August and 
September. Other industries where contracts are to be renegotiated 
in the remainder of the year are meatpacking (August) and machinery 
(September). Altogether, two-fifths of the agreements for bargaining 
units of 5,000 or more workers, affecting a total of about 2 million 
workers, were due to expire in 1961. Most of the remaining major 
contracts provide for either previously agreed upon deferred wage 
increases or possible cost-of-living adjustments, or they permit re- 


openings on wages. 


The U. S. Department of Labor’s Bureau of Labor Statistics has 


in its file of agreements, or from published reports, information on 
343 collective bargaining contracts covering 5,000 or more workers 
each. These agreements, which represent virtually all of the contracts 
of this size in the United States, cover nearly 6 million workers, or 
about a third of all workers under collective bargaining. Of these 
agreements, 291, involving 5.3 million workers, will be in effect on 
January 1, 1961. Fifty-two agreements expired by December 31, 1960, 
and settlements had not been reached at the time this article was 
completed. Included in this group are major agreements in the airline 
industry for nonflying personnel and the agreement between the 
General Electric Co. and the International Union of Electrical Work- 
ers. As a result, this article deals with the status of the 291 agree- 
ments known to be effective on January 1, 1961. 

The overwhelming majority of major agreements which will be 
in effect January 1, 1961, were negotiated for 2- to 3-year terms. 
Only 35 of the 285 agreements of fixed duration will be in effect for 
longer periods, including 17 for 5 years. 

‘All but 22 of the 291 major agreements provided for possible 
wage adjustments by including deferred wage increases or cost-of- 
living clauses, or by permitting wage reopenings either at a fixed date 
or under specified conditions. Frequently, and particularly in long- 
term agreements, more than one type of wage adjustment was 
stipulated —Cordelia T. Ward, Bureau of Labor Statistics. 
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Office of the General Counsel 


of the NLRB 


By STUART ROTHMAN 





This article is a statement by General Counsel Rothman before the 
NLRB subcommittee of the House Committee on Education and Labor. 
The author gives an accounting of his stewardship in the Office of 
General Counsel! since his appointment in 1959. He appraises 
some of the innovations he has introduced and offers suggestions 
for further streamlining procedures of the General Counsel's Office. 





APPRECIATE THE OPPORTUNITY to appear before this 

subcommittee and to give an account of my stewardship of the 
Office of the General Counsel since this grave trust and responsibility 
was given me June 29, 1959. 


I cannot account for the work of the office before that time, but 
with respect to anything done since, I shall be pleased to explain 
anything that you wish. It would be inappropriate—and I am not 
sure it would be feasible—for me to attempt to evaluate the per- 
formance of my predecessors in the Office of the General Counsel of 
the National Labor Relations Board. All that I am in a position to 
do is to give the facts as to the state of the work of the office when I 
assumed it—the case backlog, the ages of the cases at the various 
stages, etc_—and to furnish information as to the steps taken at my 
direction to solve whatever problems I found. 


This subcommittee may be assured that the Office of the General 
Counsel stands ready to cooperate fully in any inquiries, investiga- 
tions or consultations which can lead to our government agency 
doing its job better. 


The National Labor Relations Board is remarkably different from 
other administrative agencies. No other agency has the volume of 
cases in which a specific code of conduct prescribed by Congress is 
applied to the activities of persons in given situations, with respon- 
sibility vested in an administrative agency to investigate, to place the 
proven facts alongside the rule of law and to decide whether the 
respondent party was guilty or not of a violation. Unlike most regu- 
latory agencies, this agency is not entrusted with broad legislative 
power to regulate a particular industry. It processes some 12,000 
unfair labor practice cases and some 11,000 representation cases a year. 
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Stuart Rothman's appointment to the Office of Gen- 
eral Counsel of the National Labor Relations Board 
was confirmed by the Senate on May 14, 1959. 
He has served since being sworn in on June 29 of 


that year. 


Prior to accepting the position of Gen- 


eral Counsel, he served from 1953 to 1959 as So- 
licitor of Labor for the U. S. Department of Labor. 





As an administrative agency, it per- 
forms essentially adjudicative func- 
tions in an area of vital and urgent 
importance to our national way of 
life, our freedoms and our economy. 

In the final analysis, as I have said 
before, the key to successful admin- 
istrative performance is administra- 
tive humility. In the Office of the 
General Counsel we believe that self- 
criticism is the best way to improve- 
ment. We have tried to be our own 
severest critics in a field where, at 
least in the past, dissatisfaction by all 
sides seems the rule more than the 
exception. From self-criticism, we 
submit, has come improved and fairer 
administration as well as greater un- 
derstanding and insights in effectuat- 
ing the purposes of the Act. However, 
we know that we can be helped by 
the suggestions of others and we 
welcome any constructive aid that 
you can give us. 


Rules of Administration 

There are certain cardinal rules of 
labor law administration which I have 
tried to live by during the past eight 
years as the Solicitor of Labor and as 
General Counsel of the National Labor 
Relations Board. Stated simply, 
these are: 

(1) First and foremost, labor laws 
deserve vigorous enforcement. Vig- 
orous enforcement means full en- 
forcement. 
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The National Labor Relations Act 
and its amendments were purposely 
made responsive to the varying in- 
terests which could make themselves 
felt at the time of their enactment. 
It is vital to democratic processes that 
such enacted law be faithfully enforced 
until it is amended by the same demo- 
cratic processes which produced it. 


(2) The labor law 
must keep in mind that in his work 
equity is a prime concept and time is 


administrator 


of the essence. 

It is said that justice delayed is 
justice denied and, where a man’s 
livelihood and freedom of association 
are involved, he should not have to 


say, because of delay, “there is neither 


justice nor judge.” The individual 
has other interests than the theoreti- 
cal development of the law at some 
later time. 

(3) The third principle of labor law 
administration is, of course, that it 
must be impartial and even-handed 
in reality as well as just in appear- 
ance; it must be devoid of arbitrari- 
ness, procedurally and substantively. 
Administering an act of Congress, it 
is our obligation to assure true im- 
partiality, to maintain a “bias against 
bias,’ and to apply principles of 
fair play. 

(4) In order to administer labor 
law with sensitivity and understand- 
ing, there must be good communica- 
tion between the labor law administrator 
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and the potential parties and their 
representatives, seeking, among other 
things, some common conceptions of 
the law’s basic objectives and how to 
achieve them fairly. 

(5) Once there is good communi- 
cation between the agency and the 
parties and public confidence in the 
office’s processes, the fifth principle 
of labor law administration comes 
into play ; namely, that voluntary set- 
tlement and voluntary compliance 
with the labor law is the best means 
of achieving industrial peace and sta- 
bility; in other words, promoting the 
positive goal of good human relations. 


(6) The sixth principle of good 
labor law administration is that an 
agency responsible for the protection 
of the rights of working men and 
women and employers should not lose 
sight of the fact that it, too, has re- 
sponsibilities of an employer. 

(7) The seventh and final principie 
that I shall mention today is the re- 
sponsibility of the labor law admin- 
istrator to make a continuing study 
of the laws which he administers; to 
do what he can to keep the admin- 
istrative machinery effective; and to 
suggest ways, through appropriate 
channels, in which the laws can be 
improved if necessary. He must rec- 
ognize that he owes it to the people 
to do his work in his appointed sphere 
in a way that assures the private free- 
doms of the people and makes our 
democratic ways more able to with- 
stand the “blows of destiny” in a 
world in danger of losing its freedoms 
to totalitarianism.* 


Backlogs and Delays 

One of the first things that strikes 
and demands attention in the struggle 
to keep administrative agencies vig- 
orous and sensitive to the actual de- 





Appended to General Counsel Roth- 
man’s statement were the 20 sup- 
plemental statements listed below. 
Appendices B, C, D, E, F, G, J and S 
may be consulted in the CCH LABOR 
LAW REPORTER at the places cited. 
A—Summary Report Office of the Gen- 
eral Counsel, Calendar Year, 1960. 
A-1—Statistics on Informal Closings. 

3—The Nature, Function and Admin- 
istrative Operation of the Office of 
Appeals. — LABor LAW _ REPORTER 
¢ 1150.05. 

C—The Role of the General Counsel 
in the Administrative Dismissal of Cases. 
—LaApBor LAW Reporter { 1150.06. 
D—The Administrative Operation of 
the Advice Branch—lLABor LAw RE- 
PORTER {] 1150.01. 

E—The Nature of the “Advice” Func- 
tion.—Lasor LAw Reporter { 1150.02 
F—Regional Investigation of Unfair 
Labor Practice Charges—DLABor LAW 
REPORTER ff 1150.03. 

Determination on Issu- 
LAw RE- 


G—Regional 
ance of Complaint.—LABor 
PORTER {| 1150.04. 
H—Summary Report, Operational Im- 
provements and Performance, Office of 
the General Counsel, Fiscal Years 1960 
and 1961. 

I—Agency Statistical System. 
J—General Considerations and Criteria 
Involved in Processing Requests for 
Section 10(j) Injunction Relief and 
Their Application to the Bethlehem 
Steel Case. —LaAspor LAw _ REPORTER 
§ 1150.07. 

K—Comment on TWUA Publication, 
Entitled “. almost unbelievable.” 
L—Comment on Sears, Roebuck & Co 
Case Nos. 20-CA-1844, 1845, et al. 
M—Comment on Carrier Corporation, 
Case No. 3-RM-175. 

N—Chronology and Comment on 
Threads, Inc., Case Nos. 11-CA-1386, 
1505, 1535, 1651; 11-RC-1146. 
O—Comment on Linen Threads, Case 
No. 10-CA-4580. 

P—Comment on Allegations Made by 
Alvin Akman, Secretary-Treasurer, Re- 
tail Store Employees Union, Local 692. 


, 


Q—Comment on LaSalle’s (A Division 
of R. H. Macy and Co.), Case No. 
8-CA-2198; Cussins and Fearn Company, 
Case No. 9-CA-1952. 

R—Comment on Superior Mold and Die 
Co., Inc., Case No. 8-CA-2279. 
S—Memorandum on Problems Arising 
Under Section 8(c) of the Act.—LABor 
LAW REporTER § 8117. 





1 Last November I discussed these objec- 
tives in a talk to the Institute On Labor 
Law of the Southwestern Legal Foundation. 


Those who may be interested in how I feel 
about these matters may find that talk of 
interest. 
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mands of real life situations is the 
time span in the administration of 
administrative justice. 

In June of last year I talked to the 
Tennessee Bar Association about 
ways to reduce backlogs and delays.’ 
I said at that time: 

(1) In my view there probably is 
not any backlog problem caused by 
delay in case handling that cannot be 
eliminated by hard work. Many 
troubles that appeared insurmountable 
just seem to go away under plain, 
consistent hard work. We really do 
not know what we are capable of until 
we have been put to the test and be- 
fore we seek obscure solutions we 
should exhaust the more readily avail- 
able and familiar remedies. 

(2) The second way of eliminating 
backlogs and overcoming delay is the 
development, sometimes in the face 
of strongly entrenched cynical bureau- 
cratic attitudes, of a positive attitude 
toward accepting modern manage- 
ment improvements which place re- 
sponsibility for direction and control 
where it belongs; in other words, the 
development of a willingness to ac- 
cept improvements if they will better 
serve the public interest without 
sacrificing any safeguards of substan- 
tive or procedural due process. 

(3) As distinguished from improve- 
ments along administrative and man- 
agement lines to meet the internal 
needs of the particular agency, there 
is the need to apply the knowledge, 
experience and teachings of the legal 
profession as a science of human un- 
derstanding under rules of law as a 
poignant force for the resolution of 
conflicts in a dynamic society. 

The mission of the independent 
General Counsel is certainly not only 
that of a prosecutor or of a litigator, 
but also that of a “peacemaker.” The 
greatest aim toward which an admin- 


istrative agency such as ours can as- 
pire is, in my view, “preventive law” ; 
that is, “preventive law” in the sense 
of avoiding violations in the first place, 
unnecessary litigation in the second. 

The best way to eliminate the back- 
logs which clog both the administra- 
tive and judicial processes and con- 
tribute to the law’s delay is to keep 
the case that should never reach the 
courts from arising in the first place. 
To practice “preventive law” is no 
easy task for an administrative agency 
because all too often the parties may 
find advantage in the delays involved 
in procedural, investigatorial and en- 
forcement circumlocutions as prac- 
ticed by experts. 

Yet, over the long pull, the ulti- 
mate objective of administration is to 
achieve peace and understanding be- 
tween the parties. That is why we 
must seek to encourage the voluntary 
accommodation of private desires 
with the public interest by avoiding, 
if we can, the long embattled issues 
which prevent it. 

(4) The fourth principle for elimi- 
nating delay is most important and 
pervasive, one worth repeating. That 
is the one of improved communica- 
tion and understanding between gov- 
ernment and potential parties through 
mutual exchange of views, coopera- 
tion and consultations about the ob- 
jectives of law and administration. 
We have instituted in each Region 
the Advisory Conference on Admin- 
istration which, I believe, is proving 
a successful aid to better understand- 
ing and administration by talking 
things over. It contributes, among 
other things, to eliminating any sur- 
prises in newly developing areas of 
the law’s application. I 
hopeful that through these Regional 
Advisory Conferences a_ beneficia! 
local opinion on what is expected. in 


am also 





Four Ways to Reduce Administrative 
Delay,” remarks before the Labor Law Sec- 


2 
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tion, Tennessee Bar Association, Gatlinburg, 
Tennessee, June 9, 1960. 
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Modern technology is a cooperative 
achievement. It is built on the vast 
wealth of knowledge stored by past 
generations of theoretical scientists, 


practical inventors, enterprising busi- 
ness and skilled workers. Tech- 
niques found useful in one industry 
are often applied in others. . . . 
The United States is fertile ground for 
technological growth. Both workers 
and management see the value of 
Rapid 
changes may also create hardship 


improvements in productivity. 


for some individuals, businesses and 
even whole communities. We are 
therefore also studying ways to help 
the worker.—The American Workers’ 


Fact Book, pp. 81-83. 





terms of performance and standards 
of conduct of agency employees and 
others may be developed. 

As an example of seeking exchange 
of views, my office has met many 
times with representatives of national 
groups to discuss mutual problems. 
When the recent publication of the 
Textile Workers Union of America 
was made public, my first reaction 
was to ask President Pollock to sit 
down with us to exchange ideas. I 
am pleased to say that a meeting of 
that kind was held with representa- 
tives of the Textile Workers Union 
and I believe that it was a sensible, 
constructive and rewarding approach. 


Reporting Procedures 


I am satisfied that there is a proxi- 
mate cause between all these princi- 
ples of labor law administration 
translated into everyday programs 
and the recent performance of the 
office and the Regions. Principles in 
the air are one thing, applied to every- 
day administrative life another. In 
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this regard I would like to refer the 
subcommittee to the Calendar Year 
Report of the O ffice of the General 
Counsel, dated December 31, 1960, 
which speaks for itself, except in one 
particular. 

I should like to say but one thing 
about this report which mirrors the 
efforts, attitudes and performance of 
the office in 1960. 


The first thing that I said to the 
staff when I became General Counsel 
of the agency was that “a public office 
is a public trust,” and everything 
that we shall do in the office derives 
from this. In this respect I said that 
I would never appear before a Con- 
gressional committee with any justifi- 
cation based upon phony statistics 
and we proceeded to check the report- 
ing procedures of the office. Of course, 
we were thinking then about budget 
justifications, but it applies to testi- 
mony before this committee as well. 
The figures that the Office of the 
General Counsel releases are honest 
figures. Whenever it has come to 
our attention that the Regional Of- 
fices were not reporting or handling 
their caseload intake on a full and 
uniform basis because of any possible 
misunderstandings, the matter 
immediately rectified. 


was 


Sometimes a Regional Office will 
say that other Regions take improper 
charges. Of course, each other Re- 
gion resents that kind of implication. 
When each Regional Director has the 
opportunity to speak for himself, he 
will tell you that he has been cau- 
tioned by me again and again against 
any misrepresentation of case load, 
that he does not take “paper” charges. 
Moreover, in his Region he has always 
put quality of investigation ahead of 
time factors. In the case of one Region 
where there was misunderstanding last 
year, I said: 

“First, let me emphasize that I have 
never, nor will I ever, sanction any sac- 
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rifice in case handling quality simply 
for the purpose of meeting time target 
dates. Adherence to time targets, while 
desirable if the Act is to prove meaning- 
ful to those who use the processes of 
the Board, can never provide a justifi- 
cation for the slightest deviation from 
the best quality performance attainable.” 

In the case of one Region last year, 
our improved statistical studies revealed 
an enlargement of case load and an ex- 
cessive number of quick withdrawals. 
A stop was put to that kind of practice. 
The declared policy of the Congress 
enunciated in the National Labor 
Relations Act, as amended, is to encour- 
age the practice and procedure of col- 
lective bargaining and to protect the 
exercise of employees’ freedom in desig- 
nating of their own 
choosing. This is intended to be accom- 
the remedying of unfair 


as 


representatives 


plished by 
labor practices and ultimately, I hope, 
in the elimination of such practices. It 


has long been my opinion that this de- 
sired result can be achieved in large 
part by thorough and expeditious proc- 
essing of unfair labor practice charges. 

During the course of these hearings, 
the impression may also have been 
created that the Regional Offices have 
been dismissing more cases and issuing 
fewer complaints in order to build up a 
better statistical record of performance. 


An analysis prepared by the agency’s 


Statistical Analysis Branch of informal 
case closings nationally since fiscal year 
1955 shows this is just not so; the 
contrary is true. 

The facts are that there has been 
a marked increase in both the number 
and the percentage of complaints at a 
time when precomplaint settlements 
have increased and withdrawals and 
dismissals 
The 


this point. 


together have decreased. 


table which follows illustrates 





NATIONAL STATISTICS 


Percentage and Actual Number of Informal ULP Case Closings— 
Fiscal Years 1955-1960 


FY 1955 
Cases 
3080 
1632 
617 
497 


52.9 
28.0 
10.6 

8.5 


Withdrawn 

Dismissed 

Adjusted (Settled) 
Complaints Issued (Cases) 


Total 5826 100.0 
Complaints (Pro- 

ceedings) 375 
Total Merit (Complaint plus 


Adjusted) 


Issued 


1114 
FY 


( “ases 
3600 
2329 

725 


822 


19.1 


1958 


Withdrawn 

Dismissed 

Adjusted (Settled) 

Complaints Issued (Cases) 

Total 7476 100.0 

Complaints 
ceedings 

Total Merit (Complaint plus 
Adjusted) 


Issued (Pro- 


541 


1547 


Percent 


Percent 


FY 1957 
Pe 


FY 1956 
Percent 
41.9 
35.9 
98 
12.4 


100.0 


Cases ent 
2135 11.6 
1678 32.7 
631 12.3 
689 13.4 


Cases 
2403 
2065 

562 
713 


5743 100.0 


1275 22. 1320 25 


FY 1960 
Pe) 


FY 1959 
Perce Cases 
4866 
3963 
1480 
2141 


~ 


i “‘ases 
5289 
4158 
1238 9. 
2101 16. 


12786 100.0 


w 
lag 
Nin 


12450 
976 1303 


3339 3621 
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Thus, it becomes clear that the 
per cent of cases in which complaint 
issued during fiscal year 1960 doubled 
that of fiscal year 1955—that is 17.2 
in 1960 as compared to 8.5 in fiscal 
year 1955. In actual numbers, 1303 
complaints were issued in fiscal 1960 
as compared with 375 in fiscal year 
1955. Significantly, during the same 
period of time, the number of merit 
cases rose from 19.1 per cent in fiscal 
year 1955 to 29.2 per cent in fiscal 
year 1960. 

These facts have been recognized 
by at least one important witness 
before your committee. Mr. Wyle, 
representing TWUA, in testifying 
about the refusal to issue complaint 
in close cases stated: 


“In all fairness, it should be stated 
that the present General Counsel has 
considerably improved the practice 
of the General Counsel’s Office in this 
matter. Since he took office, approxi- 
mately twice as many compiaints 
have issued as issued before, on 
the basis of approximately the same 
number of charges filed.” 


What is equally significant, for 
those who contend that we do not 
proceed in close cases, is the fact that 
successful prosecution of these com- 
plaint cases is by no means assured. 
Indeed, while our record of victories 
before the trial examiners and the 
Board is high, a significant number 
of cases are lost. Specifically, in the 
first half of fiscal year 1961, while we 
were successful in 77 per cent of cases 
in which decisions issued, 23 per cent 
resulted in dismissals of the com- 
plaint. 


There has been both an increase in 
the number and percentage of volun- 
tary settlements and the number and 
percentage of complaints where re- 
spondents have refused settlement. 
This. has been done expeditiously and 
effectively. These accomplishments 
have been possible primarily because 
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of thorough and expeditious case 
processing, resulting not only in the 
savings of money and man-hours of 
work for all parties concerned, but in 
encouraging collective bargaining and 
securing to employees the freedom of 
selecting their bargaining represen- 
tatives. 

I want to emphasize that contrary 
to the expectations of some, the in- 
vestigations today are more thorough 
than before, and the time 
honestly earned. When an investiga- 
tion does not start for 60 to 90 days, 
the witnesses may be dispersed and 
the evidence cold. When the investi- 
gation starts immediately upon the 
filing of a charge, it may take as long 
a time to investigate as before, but 
the investigation is concluded at an 


saved is 


earlier time. 


I want the committee to under- 
stand that the substantial elimination 
of the backlogs came first and the 
time schedules were thereafter estab- 
lished based upon our experience and 
to keep us on satisfactory plateaus 
of performance. This deserves a fuller 
explanation. 


Time Targets 


There appears to be considerable 
misunderstanding outside the Office 
of the General Counsel concerning 
the nature and character of the time 
and performance schedules of the 
Office of the General Counsel for the 
handling of unfair labor practices, 
representation, compliance, advice 
and appeals matters. There was a 
need for administrative leadership to 
impart a “sense of urgency” and an 
inner concern and care for what hap- 
pens in the human situation between 
the parties. I believe that this “sense 
of urgency” and dedication exists 
throughout the office and field today, 
but also that it existed before the 
present so-called “time targets” were 
developed. The basic substantial time 
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gains, and particularly the techniques 
to achieve them, evolved before the 
“targets” established. These 
time only commemorate 
an accomplished program and put a 
kind of floor under future operations 
care.” 


were 
schedules 


to remind us of the “sense of 
We do care greatly if cases are de- 


layed because of us. 


These time targets are not adminis- 
trative commands and no one should 
understand them to be. They contain 
ali the necessary flexibility required 
to meet the needs of each particular 
situation. The Directors 
know this and have accepted them 
and with them the responsibility to 
see that every single case is investi- 
gated and handled under standards 
of the highest quality, devotion and 
If any critic should say 


Regional 


dedication. 
that as a general matter the staff of 
the Office of the General Counsel in 
Washington or the field is not de- 
voted and dedicated, but hypocriti- 
cally engages in barren statistical ex- 
ercises, I shall tell them that he could 
Our aim is to 
without 


not be more 
do the work well and do it 
delay. The schedules serve as a great 


wrong. 


source for self-evaluation. 


I suppose that certain administra- 
tive techniques lose their force on 


exposition and this unfortunately 
may be so in this case. The truth is 
that nothing happens when a time 
target is missed. They were not set 
up as a basis of something to happen, 
they are goals which we have achieved 
and experience teaches us we can 
maintain. 


The establishment of time and per- 
formance schedules has been coupled 
with two admonitions repeated numer- 
ous times. First, that the quality of 
investigation is of the foremost im- 
portance and shall not be permitted 
to suffer because of time targets and, 
second, the Office of the General 
Counsel does not have the slightest 
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interest in attempting to build up 
misleading caseload or performance 
figures. I do not believe that any 
such inclinations have existed in the 
Regions in recent years and in cases 
of doubt we have taken appropriate 
measures. 


There are some who would attack 


these time targets because under- 
neath there is a desire to go back to 
They are 


chimera 


frivolous delay. 
administrative 


tactical, 
chasing an 
because the sense of urgency and ded 
there without the 
so-called “targets.” I submit that 
there ought not to be a double stand 


ication would be 


ard, one when delay is beneficial to 
one’s side and another when it is not. 
As to a few protests it seems to be a 
question of whose ox of delay is being 
gored. However, I think that overall, 
all who are interested in proper ad 
ministration of the Act would agree 
with me that the elimination of delay 
is a good thing. And with respect to 
even those relied on built-in 
delays in our procedures I ask whether, 


who 


having experienced two years of ex- 
peditious case handling without un- 
justified delay in our stages of the 
work, would they want to return to 
previous practices? I doubt seriously 
that they would. Do some want to 
seek a new system where they think 
that in the balance, or for one reason 
or another, delays will weigh in favor 
of their side? They know it is not 
my intention to countenance unjusti 
fiable delay. 


Some witnesses appearing before 
this committee have recognized the 
inherent benefits in expeditious case 
handling. Thus, Mr. Plato E. Papps, 
General Counsel of the International 
Association of Machinists, stated: 


“Until Mr. Stuart Rothman was 
appointed as General Counsel a little 
over a year ago, the question of delay 
in the investigation and handling of 
charge cases appeared to be an insol- 
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uble academic riddle. Indeed a pri- 
vate management consultant firm 
was called on for help, and I might 
add its recommendations were sub- 
stantial and would bear study by this 
Committee. However, since Mr. Roth- 
man’s appointment, he adopted many 
of the McKinsey recommendations 
together with his own administrative 
innovations, which resulted in an 
overhaul of procedural handling on 
the part of his office and his repre- 
sentatives. On the whole I feel he 
should be commended for his excellent 
efforts. Among these, he established 
timetables for the case handling of 
charges, their investigation, and dis- 
missal or issuance of complaints— 
all within a 30-day period 

“ . . I am given to understand 
that the 30-day target date is not 
inflexible. Moreover, I am not here 
to criticize reasonable efforts made 
by public servants to improve their 
procedures and/or practices. I do 
feel however that his action has served 
as an impetus to both the Division of 
Trial Examiners and the Board to get 
something done in connection with 
this problem.” 


There is another matter of interest 
about the concept of the time span 
and the quality of performance. It is 
sach individual case that is important 
as a human situation and not average 
or median figures. Among the rea- 
sons for providing a time span con- 
cept was the desire to get away from 
an administrative fallacy; in other 
words, that administrative accounta- 
bility is to be measured by averages 
or medians. Each case must be con- 
sidered not as a mere element of an 
average but rather as a human situa- 
tion. When a case is so treated, the 
statutory purpose is effectuated and 
the averages take care of themselves. 

In our view it is clear that more 
effective time and not less is spent on 
the investigation of cases than in the 


past. An earlier investigation is more 
productive, the investigation is more 
meaningful because there are fewer 
tactical charges, the evidence is fresher, 
and more reliable. In addition, today 
there is more field manpower avail- 
able; there have been training pro- 
grams dealing with, among other 
things, credibility problems; and there 
is increased and better supervision of 
investigation. Most important, once 
a case backlog is eliminated, there 
can be immediate uninterrupted con- 
centration on current cases. 


The time schedule reports reserve 
a few cases which are suspended 
awaiting clarification of substantive 
law by Board or judicial decision in 
pending cases. These clearly are not 


cases delayed by field operations. 


The published official statistics on 
length of time it takes to process a 
case are based upon statistics of the 
Statistical Branch, and are compiled 
on the same basis as they have always 
been and include, for example, the 
time a case may have been in Wash- 
ington for advice. This is true even 
if the case may have been suspended 
for a long time to avoid a multiplicity 
of suits and prosecution in the face 
of pending Board and court decisions. 


Administrative Process 


Now, having said all this about 
efficiency of performance, I think it is 
important for the administrator to 
recognize that efficiency is not the 
end of the administrative 
The administrative agency that has 
struggled with and overcome its 
problems of backlog and delay through 
its own exertions has earned the 
right to say so. I believe that the 
end of administration in a democratic 
society such as ours is the protection, 
under the statute administered, of 
values peculiar to the individual and 
his private rights and aspirations and 
the preservation of his right to make 
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his own voluntary decisions along the 
way. Efficiency and the elimination 
of delay in the handling of his cause 
is but a means to that end. 

After many years’ experience in 
public law and administration at fed- 
eral, state and local levels, can one 
find from his own experience a phil- 
administration to guide 
one learn about 


osophy of 
him? What 
public administration, not from the 
sidelines but in the thick of it, and 
when belief in the integrity of admin- 
istration as a key to a free democratic 
world is shaken by defeatism, cyni- 
cism and ridicule? Are there such 
things as principles of administration 
which must be believed in, if the 
administrative process, or indeed 
government itself, is to realize its 
aims? 


does 


The administrator must know that 
public office is a public trust and, 
instead of providing power, is a yoke 
and servitude. The administrator 
exists for the reason of faithfully 
carrying out the purposes of the law 
as the pegple, through their repre- 
sentatives in the legislature, intended. 
With the written letter of the law, 
the administrator also must keep the 
purposes of the statute and our con- 
stitutional principals always before 
him. 

I have referred before to the qual- 
ity of administrative humility, evi- 
denced by self-criticism. Even when 
others may be satisfied, we know that 
we do not achieve enough. In this 
connection the spirit of leadership is 
more important than any set of rules. 
What is needed is to impart to each 
and every employee a sense of inher- 
ent concern and care for effectuating 
the purposes of the statute. 

As an administrator, I believe I 
best do my work by conducting my- 
self in a certain way; not by starting 
with an order or direction, but by 
conduct as a directional force which 
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even be translated into 
The administrator 


believe in 


not 
words or 
and his must 
the efficacy of efforts to overcome 
huge tasks. 


may 
orders. 


associates 


An administrator must work hard 
and think hard about his job, its mis- 
sion and its meaning in human rela- 
tions. In meeting the challenge of 
his office, he must use the knowledge 


know-how of related fields of 


and 
business, sciences and the arts. The 


complexities of administration in 
modern society obviate the luxury of 
anything other than thorough con- 
centration to the given tasks at hand. 
This means full time, and more. I do 
not think it is fair, for example, for 
men to spend a year or two in gov- 
ernment for the purpose of getting 
educated at the public’s expense. 
When a new administrator comes 
administration, for better or 
goes through a flowering 
period. In our case, it was “Opera- 
tion 60” and “Operation Challenge.” 
It seems to me that those who spend 
undue time and effort in questioning 


in, his 
worse, 


our “time targets” have failed to cap- 
ture the spirit of this administration 
and its positive results. 

I also believe in a principle of par- 
simony in administrative effort; that 
is, to do simple things first in a prac- 
tical way without undue interference 
with people’s private affairs and to 
avoid bureaucratic wheel spinning by 
getting to the administrative point. 
For myself, I believe one of the best 
aids in administration is to carefully 
evaluate the “stones that the builders 
rejected,” for often the most simple 
everyday devices that apply outside 
of government can become the cor- 
nerstone of important advances; the 
the 
quality of sustained hard work at a 


most notable one, of course, is 
rational pace. There is perhaps noth - 
ing more satisfying to the worker 


than his sense of real performance. 
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The greatest aid to the administra- 
tor is to realize that the government 
employee wants to do just such a job 
and the administrator’s job is to 
supply conditions under which the 
employee can do it. 

I believe that each new person that 
joins the office, as well as the rest of 
us, must know that he has his own 
responsibility that he cannot relin- 
quish to others; and that his respon- 
sibility in the agency has great weight 
and importance. 

I believe that even the most recal- 
citrant, entrenched bureaucrat can be 
influenced by the example of the 
right kind of conduct, such as the 
problems of expedition and dispatch 
being met by decisive action and not 
deadlines. 

I have learned that it takes pa- 
tience and the willingness to listen. 
In encouraging staff personnel to 
meet their responsibilities, it is essen- 
tial that their ideas be accorded care- 
ful thought. In meeting the members 
of the public, courtesy and serious 
consideration of suggestions are in- 
dispensable. The administrator may 
hold a high position but he learns as 
a public servant he must consult with 
the lowest as well as the highest of 
persons. Only through the exchange 
of ideas, receptively and with full re- 
gard for opinions on all sides and at 
all levels, can one establish relation- 
ships that will contribute to, rather 
than retard, the success of the admin- 
istrative process. 

An administrator must show cour- 
age and be loyal to the principles of 
good administration when one knows 
that he has no lasting protection ex- 
cept the strength that comes from 
loyalty to such principles. Once deci- 
sions are made and are sincerely 
believed to be right, he must have 
the integrity to persevere, without 
reservation, in their accomplishment. 
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I have become convinced that cre- 
ative ingenuity by those who truly 
have taken the time to understand 
the problems must be encouraged and 
that misconceptions about the public 
service must be counteracted by keep- 
ing the public better informed. 


Administrative agencies, it has been 
said, are “the fourth branch” of gov- 
ernment and as such are perhaps sub- 
ject to the greatest scrutiny. None- 
theless, I am confident that the ad- 
ministrative process does not have to 
take a back seat to the judicial proc- 
ess in decisional and procedural im- 
partiality if, but only if, the will is 
there to achieve that impartiality. 
Self-criticism and willingness, in the 
words of Roscoe Pound, to work out 
principles “by the application of rea- 
son to experience,” can yet earn for 
the administrative agencies the pub- 
lic confidence they need for maximum 
effectiveness. 

It is not “common law” but an act 
of the Congress which we administer. 
The National Labor Relations Act 
and its amendments represent an ac- 
commodation of many views and its 
successful administration depends on 
how far compromises and “purpose- 
ful ambiguities” incorporated at the 
time the legislation was enacted re- 
sulted in an ascertainable balance. 
If the line of accommodation is legis- 
latively obscured, a heavy burden is 
put upon the administrator and some 
imperfections of legislation are inter- 
preted as defects of administration. 


Administrative Jurisprudence 

How should the administrative off- 
cer go about seeking understanding 
and insight into the law and his re- 


sponsibilities when the applicable 
legal standards may be far from clear 
and the specter of time-consuming 
litigation provides a disruptive factor 
in labor-management relations? 
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I do believe that there are such 
things as principles of jurisprudence in 
the United States: that they apply 
equally to the administrative as to 
the judicial process. 


In this regard, as Judge Learned 
Hand put it: “I do not see that there 
is any difference between a tribunal 
and a court. Each is there to admin- 
ister a law impartially whatever the 
intent means, in the case of an indi- 
vidual or group. What can the dif- 
ference be whether it happens to be 
a judge or an administrator? The 
poor wretch who loses is in an equally 
bad case anyway.” (Italics supplied.) 

These “principles of jurisprudence” 
or the “ethic of administration” may 
be hard to define, but I think they 
exist. They are something that we 
should all be aware of because they 
derive from our Bill of Rights, the 
of equality in our 
Independence, our 


pronouncement 
Declaration of 
people’s concern for due process un- 
der the protection of law, the faith of 
our great leaders in a democratic 
government of the people and from 
the lawyer’s abhorrence of proceed- 
ing upon the basis of questionable 
credibility, hearsay or gossip of the 
calculating, agent. They 
derive from a principle of civility, 
decency and the absence of arbitrari- 
ness that comes from making an 
“ethic” t of our democratic phil- 
os’ . If a statute is looked upon 
of words and 


divisive 


on.y aS a series sen- 


tences, then it has no greatness and 
it has no grace. 

In our own case the “ethic of ad- 
ministration” has perhaps manifested 
itself by precautions to avoid taking 
any party by surprise in newly devel- 
oping areas of the law’s application 
even though the statute not 
make provision for that kind of notice. 
It has manifested itself perhaps by 
the same high effort to see to it that 
when a charging party appeals from 


does 
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a regional refusal to issue a com- 
plaint, that the problem is reviewed 
by a large staff of competent experts 
who have not passed on the matter 
before and whose joint advisory judg- 
ment is now obtained. And what is 
most important is that in the exercise 
ot that judgment there is as much, if 
not more, independence of thought 
and freedom from pressure or coer- 
cion as there is in kind of an 
administrative tribunal. 


any 


As I see and understand the prob- 
lem of administration in the Office of 
the General Counsel, and I think it is 
the same elsewhere, the test of ad- 
ministrative courage, objectivity and 
detachment is whether in each situa- 
tion in which a decision must be 
made, the decision is reached through 
loyalty to the principles of decision 
making that is to be expected from 
wise counsel and prudent administra- 
tors seeking honestly to understand 
and solve the problem at hand, even 
though the administrator 
the time that he does not have any 


knows at 


lasting protection, but is acting in a 
vvorld where those who seek to pre 
vail through exercise of influence can 
attempt to make their power felt. 

The principles and policies of ad- 
ministration which I have applied re- 
flect themselves in many practical 
administrative changes and improve- 
ments in the work of the office and 
the field. The list that comes to mind 
is considerably long and _ includes 
such matters as reorganization of the 
Washington and field offices, proce- 
dures designed to improve case han- 
dling and the various management 
improvement programs instituted by 
the Office of the General Counsel. I 
consider these matters of im- 
portance and it is only because of its 
considerable length that a discussion 
of these “practical administrative 
changes” are not included as a part 
of my main statement. 


great 
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Some subjects have arisen repeat- 
edly in testimony of witnesses before 
this subcommittee and, in  conse- 
quence, it seems appropriate to com- 
ment briefly on these subjects.* The 
questions concern (1) the exercise of 
Washington control over Regional 
Offices; (2) the refusal to issue com- 
plaint to test legal or factual issues 
before the Board; and (3) the failure 
to specify reasons for dismissal action 
in appealed cases. 

Regional discretion.—W hile recog- 
nizing my statutory obligation to 
supervise Regional activities gener- 
ally and to assure uniform adminis- 
tration of the law, I have increased 
the Regional Directors’ broad discre- 
tion which they can and do exercise. 
Thus, concerning operation of the 
Advice Branch, less than 10 per cent 
of the cases arising in the Regions are 
submitted to Washington for advice. 
These are cases in which uniform 
treatment is of paramount impor- 
tance. They include novel questions 
of law, especially those arising under 
new amendments to the Act. 

Some cases may be submitted for 
advice at the sole discretion of a Re- 
gional Director. This was the case 
with Sears, Roebuck and Co., Case 
Nos. 20-CA-1844 and 1845, concern- 
ing which there was testimony. 

As can be readily seen, the vast 
majority of cases are, in fact, dis- 
posed of at the regional level with- 
out instructions from or consultation 
with Washington. This may be a 
matter of grave criticism on other 
grounds. Since this is the fact, how- 
ever, there is little else to be said in 
this regard. 


Refusal to Issue Complaint.—It ap- 
pears to be the contention of some 
who have testified in these hearings 


that complaint should issue in vir- 
tually all unfair labor practice cases. 

As discussed in detail in appended 
materials, full and complete investi- 
gation of unfair labor practice charges 
is first accomplished and then deter- 
mination made as to whether issuance 
of complaint is warranted. These 
determinations involve issues of fact 
as well as law. While many cases 
are disposed of without issuance of 
complaint, many others are litigated 
before the Board. And these 
in which complaint issues often or 


cases 


even usually involve close questions 
of fact or law or both. 

In most cases, investigation clearly 
establishes the material facts and 
proper disposition follows. With re- 


spect to fact questions involving cred- 
ibility issues, there are outstanding 
instructions directing the issuance of 
complaint, absent settlement, where 
credibility cannot reasonably be re- 


solved by the Regional Office. In 
such appro- 
priate to send the case to hearing so 
that a Trial Examiner and the Board 
can find the facts and make necessary 
credibility resolutions. 


cases, it is considered 


Despite contentions of some of the 
witnesses that close cases have been 
dismissed so that a statistical record 
could be made, the fact is, as noted 


earlier, to the contrary. There has 
been a marked increase in the number 
and percentage of complaints issued and 
in many of these cases, successful 
prosecution is by no means assured. 
And this at a time when the settle- 
ment of meritorious also in- 
creased significantly. As I have said 
before, and I re-emphasize now, sta- 
tistical records are not the goal we 
seek but rather proper and effective 


administration of the Act. 


cases 





*The utilization of time targets in the 
processing of cases was one of these sub- 
jects. However, a detailed treatment of time 
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targets has been included elsewhere in this 
statement and, in consequence, further com- 
ment is not included here. 
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I am perplexed by some testimony 
before the subcommittee which ap- 
pears to stem from patently incorrect 
notions of the field and Washing- 
ton administration and performance. 
Disturbing too, is the implicit and un- 
warranted impugning of an entire es- 
tablishment with unsupported and 
unsupportable charges such as that 
the office avoids taking a charge that 
should be taken, that only easy cases 
are litigated and that credibility ques- 
tions are avoided. All such assertions 
are based upon isolated complaints 
that, upon examination, do not stand 
up. 

I think it is wrong to make such 
charges expressly or impliedly where 
the demonstrable facts are all against 
this. I would not so impugn the in- 
tegrity of an establishment and un- 
dermine necessary and justified public 
confidence. An objective view of the 
facts, for instance the agency’s won 
and lost record before the Circuit 
Courts of Appeals on issues of fact 
and the record of litigated cases be- 
oard, 
again 


examiners and the 
that time and 
complaints are issued in cases involv- 


fore trial 
demonstrates 


ing close questions of fact and credi- 
bility. Indeed, it may be questioned 
whether the agency is justified in liti- 
gating as many cases as it does. | 
think that the theory advanced here, 
that the office should litigate all cases, 
however lacking in merit and even 
questionably within the agency’s 
scope of reference, is a strange and 
would 


singular doctrine indeed. It 
make the government the harasser of 
I do not so look upon the 
function of government. Basic prob- 
lems do arise as to whether it would 


people. 


effectuate the purposes of the Act to 
litigate or not to litigate a matter. 
I have said that in doubtful 
needed to clear up “gray areas’ of 


cases 


the law, we would favor litigation if 
it is the rational and responsible thing 
to do in each case. The question that 
I must ask myself and which I am 
most willing to be asked, is whether 
under the facts and circumstances of 
the particular case and with the ad- 
vice of seasoned, qualified experts, 
would a wise counsel acting pru- 
dently have decided it in any other 
way regardless of structure or sys- 
tem of administration. I submit the 
decisions made have been good. If a 
complainant says we have been wrong 
in the particular case, then I most 
certainly want to get to the bottom 
of the matter. 


Specification of Reasons in Ap- 
pealed Cases.—Witnesses before your 
subcommittee have raised the ques- 
tion of whether there should be greater 
specification of reasons when charges 
are dismissed and appeals are denied 
in unfair labor practice cases. While 
the appeals function in the Office 
of the General Counsel is performed at 
the highest level of experience, com- 
petence and integrity, and a reasoned, 
written decision on appeal made in 
each case, I feel that the criticism is 
reasonable and we intend to modify 
our procedures in this area. Indeed, 
before the convening of your hear- 
ings, a priority study was being made 
in the Office of the General Counsel 
directed, among other things, at just 
this problem. 

I believe that greater specificity in 
the reason for appeal action should 
be given in the communications to 
the interested parties. Of course, such 
specificity has in a large measure 
been provided on an informal basis 
through Regional explanations to the 
charging party concerning the reason 
for dismissal.’ While it may encour- 
age additional argument and discus- 
sion and the consumption of more 





* See SR-116, 234, 301. 
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time in the processing of a given case, 
I believe on balance that this modifi- 
cation in our procedure would be 
appropriate. 


Proposed Changes 

The committee heard 
suggestions with respect to the sub- 
stantive and procedural changes of 
the National Labor Relations Act and 
the functioning of the Board and the 
Office of the General Counsel. Need- 
less to say, any of these proposed 
changes involve widespread ramifica- 
tions in areas of great complexity. 
The changes may cure the problems 
which suggest them, but, in turn, the 
changes may only create deluding 
dilemmas and proliferate other prob- 
lems. This is an area in which the 
incumbent of the Office of the Gen- 
eral Counsel necessarily must move 
with great circumspection. Never- 
theless, I venture to suggest a few 
proposals. 

(1) It might be advisable to call 
upon a panel of technical experts, 
representative of all sides and the 
public, to furnish the Congress a 
specialized report with recommenda- 
tions upon basic changes in the stat- 
ute as it may deem appropriate. 

(2) Considerable concern has been 
expressed over the relatively infre- 
quent use of discretionary power of 
the Board under Section 10(j) to seek 
injunctive relief pending the prosecu- 
tion of an unfair labor practice com- 
plaint before the Board. The statute 
presently empowers the Board upon 
the issuance of an unfair labor prac- 
tice complaint to petition a district 
court for appropriate temporary re- 
‘lief or restraining order. The statute 
thus leaves it entirely to the Board 
to determine whether to seek such 


has many 


relief. 
In this area, it is my view that the 
better course would be for Congress 
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to prescribe for the guidance of the 
Board appropriate standards for the 
exercise of its discretionary authority 
to seek such interim injunctive relief, 
The standards might be similar to 
those which guide a court of equity 
in determining whether interlocutory 
relief should be granted or denied; 
in other words, whether the respond- 
ent’s alleged conduct was probably 
wrongful, whether the wrong was 
continuing or likely to be renewed, 
whether the injury was irreparable, 
how much the granting of relief 
would injure the defendant in com- 
parison with the benefit to plaintiff, 


etc. The committee might also con- 


sider whether it may also be appro- 
priate to afford the agency similar 
discretion and flexibility with respect 
to the type of injunctive relief which 


is now mandatory under Section 
10(1) of the Act. In the alternative, 
it has been suggested before this sub- 
committee that the mandatory in- 
junction provisions of the Act be 
eliminated and that all injunctive re- 
lief be at the discretion of the agency. 
This suggestion may have consider- 
able merit and, in my opinion, is 
certainly worthy of your serious con- 
sideration. 

(3) I believe there is merit in the 
suggestion that the unfair 
labor practice orders should be “self- 
enforcing.” Under the present stat- 
utory scheme a Board order carries 


3oard’s 


no sanctions until or unless it is en- 
forced by a court decree. It has been 
said that the long—and frequently 
unavoidable—delay between a Board 
decision and an effective judicial de- 
cree enforcing that order has mili- 
tated against effective enforcement 
of the Congressional policy in this 
area. To some extent at least this 
situation might be remedied by pro- 
viding that a Board order shall be- 
come final unless within a specified 
time, say 60 days, the party against 
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whom the order is directed petitions 
for judicial review. Absent such a 
petition timely filed, a decree should 
be entered enforcing the Board’s or- 
der upon the Board’s application for 
summary judgment. 


(4) I also believe there is merit in 
the proposed reorganization plan 
which has been mentioned in the tes- 
timony of others and which would 
permit the Board to delegate its de- 
cisional authority to trial examiners 
in unfair labor practice cases, subject 
to a limited review by the Board, if 
it was found necessary to do this. In 
view of the importance of such a 
modification of present procedures 
and since it is only one factor, the 
manner of its handling must be 
weighed, in proportion to, and against 
a perspective of, the Board’s total 
function and performance. 


(5) It is submitted that more 
thought can be given to the develop- 
ment of “preventive law” through 
administrative, quasi-judicial or addi- 


tional legislative authorization. After 


25 years of experimentation in the 
tortuous process of elucidating litiga- 
tion, the question may well be raised 
whether an increased use of inter- 
pretative material, declaratory judg- 
ments, rule making or other services 
may not be advisable.® 


General Counsel's Guide 


arrive at administrative 
procedures that are fair and impar- 


before us as 


Once we 


tial, then we must set 
our guide what we believe are the 
purposes of the Act we administer. 
In our own field of labor-manage- 
ment relations, which is an inextri- 
cable and vital part of our constantly 
developing social and industrial con- 
ditions, it is singularly important to 


maintain a clear understanding of 
the primary design of the law. I am 
convinced that the collective bargain- 
ing not be a power 


struggle; it need not and should not 


process need 
involve excessive legalisms and stall- 
ing stratagems. On the contrary, it 
envisages a cooperative venture that 
would animate the nation’s economy. 
It is a part of the basic democratic 
tradition and can promote better 
human understanding among the par- 
ties. Thus, as stated by the late Sen- 
ator Wagner, the objective “is to 
develop outside of the Government a 
concerted effort which will provide 
full cooperation and intelligent action 
on a large scale to be significant. In 
short, the more effectively industry, 
agriculture and labor can work to 
gether, and the more adequately they 
intelligently 


are organized to 


with the economic conditions which 


Cc ype 


they face, the more realistic it be- 
that they, rather 
Government, 


comes to expect 


than the will continue 


to occupy the largest areas in eco- 
nomic affairs.” 

The values of freedom of associa- 
tion, and its correlatives have special 
meaning to me. In 1956 and 1957 I 
had the privilege to represent the 
United States Delegation at the In- 
ternational Labor Conference in the 
formulation and adoption of an Inter- 
national Convention against Forced 
Labor. In that connection I engaged 
in a number of debates with Russian 
representatives over the meaning of 
true freedom of and hu- 
man dignity. 


association 


The National Labor Relations Act 
is something more than a collection 
of words and sentences and its suc- 
cess depends upon those governed by 
it making it a part of their industrial 
life. As I have said before, the mis- 





*Stuart Rothman, “A Target of FPre- 
ventive Law in Labor Management Rela- 
tions,” an before the Personnel 
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and Industrial Relations Association, Inc., 
Los Angeles, California, February 18, 1960. 
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sion of the independent General 
Counsel is not that of a prosecutor 
or a litigator, but that of a peace- 
maker in the fostering and encourag- 
ing of honorable settlements where 
voluntary adjustment is the best way 
to effectuate the Act in meritorious 
cases. 

We do not wish to regulate indus- 
trial warfare but to preside over in- 
dustrial peace. We cannot ask the 
impossible, but, in time and with 
patience and persistence, in even the 
hardest situation we might slowly 
lead the most litigation-minded in the 
right direction. 

In our country today we have a 
need for action which can bring the 
people of our communities nearer to 
one another by bringing them all 
nearer to that in which they believe. 
The power of voluntary compliance 
with the law is with the private par- 
ties. And while ours is a limited job 
under the statute and we recognize 
the extent of our limitations, there 
is no reason why in the administra- 
tion of this most important law we 
cannot encourage peaceful harmon- 
ious industrial relations by the parties 
as their own free choice, more than 
as a matter of the law’s authoritative 
command. 


These are what I believe to be the 
objectives of the Act. 


Conclusion 


I recall when I was first appointed 
to the position of Solicitor of Labor, 
all that the President asked of me was 
that I go down the street to the 
office and call them as I saw them. I 
have tried to do that ever since. I 
cannot say that I never have made a 
mistake in my administrative life; 
perhaps some never have. Sometimes 
what may be considered to be a mis- 
take in the end is considered by the 
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courts not to have been. In the end 
some of the decisions announced by 
the courts or by the Board may have 
been wrong and the initial adminis- 
trative decision correct. I do not 
know how we may judge who is 
right or wrong in all these things. 
But I can say I have never acted con- 
trary to my best understanding of 
what the lawmakers and the courts 
expected of us in the administration 
of the Act. 

If I may be permitted to paraphrase 
Judge Learned Hand: When the race 
has been run and the question is 
asked, “What have you gained by it 
all?” all that I can say is, that in the 
game, I have done the best that I 
could to apply the best of American 
principles of jurisprudence, modern 
business management and public ad- 
ministration to the work at hand, 
often in the face of the anonymous 
bureaucratic cynic whose only inter- 
est is to do nothing except that which 
bureaucracy more 


makes a _ vapid 


fatuous. 

And in the end, if the product is 
not as perfect as false perfectionists 
weald demand on hindsight and sec- 
ond guessing, still I submit that it is 
much better than it was before. 


And, even if the product is far from 


perfect, in perspective sometimes we 
may win when we lose if in adminis- 
tration we have avoided the punitive 
measure, the arbitrary standard, the 


harassment by unnecessary litiga- 
tion; if we have given to both sides 
the same standards of fair play and 
impartiality in the face of strategy 
to use the law and the laws’ delays 
for leverage against the other’s in- 
terest and not in terms of promoting 
good human relations. 


And so, we too must press along 
with an imperfect Act in an imperfect 
world of industrial relations to do the 
best we can to make our part of the 
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democratic administrative process we are in the midst of a great battle 
work. to make our democratic processes 
I have stated my beliefs because I succeed, and that in the purposes of 
feel an obligation to clarify my views. the statute and its amendments we 
“Justice is something to be done, have a philosophy of action for the 
not said.” My staff and I feel that good of society. [The End] 





ROTHMAN TESTIMONY UP-TO-DATE 


Stuart Rothman, General Counsel of the National Labor Relations 
3oard, said August 7 that two of every three unfair labor practice 
complaint cases are being settled without resort to litigation. 

In a speech in Galveston, Texas, before the Southwest Conference 
of the International Union of Operating Engineers, AFL-CIO, Mr. 
Rothman reported that 2,568 unfair labor practice cases were closed 
in the fiscal year just ended through voluntary agreement of the 
parties involved. This was an increase of 160 per cent since fiscal 
1958 and was the greatest number of such settlements except for one 
early year in NLRB history, 1938. 

Unfair labor practice charges filed with the agency have increased 
31 per cent since 1958 and are at an all-time high. Mr. Rothman told 
the Operating Engineers that he has emphasized efforts by NLRB 
Regional Directors to sit down with employers, unions and indi- 
viduals and work out settlement of cases where an investigation 
evidenced there was merit to charges of unfair labor practices. 

“Voluntary and honorable settlement uncoerced by anyone in 
any way,” he said, “is an important part of the picture of relieving 
the administrative and judicial processes of unnecessary litigation and 
giving it more time to do better the remaining part of the job.” 

Mr. Rothman noted that for nearly 13 months, the Office of the 
General Counsel has been able to maintain its operations on a current 
basis. He said fiscal 1961 witnessed accomplishment of a major objec- 
tive of the agency’s administrative process—“to do the work currently, 
effectively and, above all, fairly in the face of a record workload.” 

Despite an unprecedented caseload, Mr. Rothman said that the 
average number of unfair labor practice cases under investigation 
from month-to-month dropped from a high of 2,286 in fiscal 1959 to 
991 in fiscal 1961. 

Speaking of the Board’s recent delegation to Regional Directors 
of broad decision-making powers and duties in processing employee 
collective bargaining election cases, Mr. Rothman said that the delega- 
tion “will provide a proper speedup of representation matters under 
safeguards providing for Board review.” 

Regarding the time goals set up by this office, Mr. Rothmar 
said: “If we seek to eliminate delay we must say something abom 
what we mean by eliminating delay. The office’s ‘time targets’ pub- 
licized some time ago are symbols more than anything else to keep 
the problem of eliminating delay always before us.” 

- 
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The Relative Importance 


of Unionization and Productivity 


in Increasing Wages 


By SAM PELTZMAN 


This article is the 1960 prize essay submitted in the annual contest 
sponsored by the New York Chapter of the Industrial Relations 
Research Association. Mr. Peltzman is currently a candidate 
for a Ph.D. in economics at the University of Chicago. The IRRA 
essay committee consisted of Professor Morris D. Forkosch, Brook- 
lyn Law School; Professor Maurice Benewitz, City College of 
New York; and Professor Theresa Wolfson, Brooklyn College. 


AMUEL GOMPERS held that labor unions had one primary 

role to perform—to get “more” for their members. Unions have 
come a long way since the hostile days of Gompers, but, to a not 
inconsiderable degree, their objectives have remained substantially 
unaltered. They still have as a primary goal the winning of wage 
increases as large as possible for as many members as possible as fast 
as possible. A sufficient time period has elapsed since trade unions 
have become an important and permanent part of our social fabric so 
that we may begin to assay their effectiveness in attaining their time 
honored objectives. It will be the purpose of this essay to weigh the 
relative effect which unions have had in raising wages against the 
effect of other forces which may have been responsible for raising wages. 


Influence of Productivity 


The “other forces” which may affect the course of wages shall 
be taken to mean, for purposes of this essay, a group of factors which 
we may categorize by the term “productivity.” It may be useful to 
first consider the role of productivity in changing wage rates. Com- 
petitive (or marginal) wage theory tells us that the wage rate in any 
firm will, in the long run, be set at that levei which just equals the 
added revenue brought into the firm by the added output of the last 
man hired. Let us elaborate on this just a bit. We may assume, and 
it is a fairly realistic assumption, that the typical firm is subject to 
diminishing physical returns—that is, as it hires more and more 
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workers without changing the size of 
its plant the increase in output due to 
hiring of each additional worker event- 
ually declines, even if it rises at first. 
There is a mathematical relationship 
between this additional output brought 
about by each additional worker hired 
(or “Marginal Physical Product’”— 
MPP) and the average output of each 
worker in the plant (or “Average 
Physical Product’—APP), This re- 
lationship holds that, so long as MPP 
is greater than APP, APP will rise; 
so long as MPP is less than APP, 
APP will fall. We can present this 
relationship graphically, and this is 
done in Figure 1 (the reason for re- 
lating MPP and APP will become 
apparent later on). Here we have the 
diminishing returns situation por- 
trayed with MPP rising at first and 
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LABOR HIRED 
then falling off; at the point (A) 
where MPP changes from being great- 
er than APP to being less than APP, 
APP rise and starts to 
decline. 


ceases to 


Let us now assume that the firm 
sells its output on a competitive mar- 
ket where the price it receives is de- 
termined by supply and demand con- 
ditions in the whole market. Thus, 
the additional’ revenue it can derive 
from selling any additional units of 
output is always equal to the par- 
ticular price set in the market. If we 
now multiply this additional revenue 
(or marginal revenue—MR) by MPP 
we find what each additional worker 
will bring into the firm in dollar terms. 
Similarly, when we multiply the market 
price by APP we find the average 
dollar revenue brought into the firm 
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by each worker. We call the dollar 
amount brought into the firm by each 
additional worker “Marginal Revenue 
Product” (MRP) and the average 
dollar revenue brought in by each 
worker “Average Revenue Product” 
(ARP). These two concepts can also be 
illustrated graphically. Since we mul- 
tiply both MPP and APP by a con- 
stant amount (i. e., the competitive 
market price for each unit of the 
firm’s output which in this illustra- 
tion is also the firm’s marginal rev- 
enue) to arrive at MRP and ARP 
respectively, the diagram will appear 
identical in shape to that in Figure 1. 
The only difference will be that we 
now measure output in dollar, rather 
than physical units. (See Figure 2.) 


718 


' 

.. 

| 
Q 


LABOR HIRED 


The point A’ in Figure 2, which is 
analogous to point A in Figure 1, is 
of great importance to our theory. 
It is only to the right of that pornt 
on the horizontal axis (i.e., to the 
right of Q) and below that point on 
the vertical axis (i. e., below W) that 
you will consider hiring labor. Any 
amount of labor less than Q or any 
wage rate greater than W would be 
an untenable position for the firm. 
Why is this so? Well, consider first 
a wage rate higher than W, say W,,. 
This would have the firm paying 
more to its workers in wages, no 
matter how many or how few it 
hired, than the average revenue pro- 
duced by those workers; it may be 
noted that W, exceeds ARP at all 
points on our diagram in Figure 2. 
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To put it simply, your firm would be 
paying out more to its workers than 
it gets in revenue. Clearly then, a 
wage greater than W would 

force the firm out of business. 

consider a wage less than W, 
W,; this is a wage where the firm 
could be in the labor market and 
remain in business. At such a wage 
your firm would always hire an amount 
of labor to the right of Q, because 
if you happened to find yourself with 
a quantity of labor less than Q you 
could always cbtain an MRP greater 
than W, merely by hiring more work- 
ers. Since it is always profitable to 
hire labor as long as the newly-hired 
labor generates more in the way of 
which is what 


soon 
Now 


say 


additional revenue, 
MRP is, than it adds 
measured by the wage), the business- 
man will keep on hiring labor until 
MRP just falls equal to the wage 
rate. When the last man hired brings 
in no more in additional revenue than 
him in 


to costs (as 


the businessman pays to 
wages, there hiring will cease. In 
our illustration this point is reached 
at B; hired 


past B. (i. e., Q,), because those work- 


workers would not be 
ers would bring in less in added rev- 
enue than is paid to them in wages 
(W,). Thus, to up, we have 
shown that not afford to 
pay a wage greater than W and for 
all wages than W would 
prefer to hire some amount of labor 
greater than Q. Therefore, that por- 
tion of the MRP curve to the right 
of Q—and consequently below W— 
functions as the firm’s demand sched- 
ule for labor—i.e., it relates each 
possible wage rate to a given amount 
of labor hired. It shows that it will 
always pay to hire more labor if 
what the additional workers bring 
into the firm in revenue exceeds the 
amount paid out to them in wages 
and, conversely, it will always pay to 
lay off workers if you would lose less 
in revenue by doing so than you pay 


sum 


you could 


less you 
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to them in wages. Your wage will 
fall just equal to the MRP of the 
last worker hired. Put differently, 
you will keep hiring workers until 
the MRP of the last man hired just 
falls equal to the wage. (If you wish 
to pay a wage than the MRP, 
other firms in a situation similar to 
yours will find it to their advantage 
to bid workers away from you by 
offering higher wages to them than 
you are and you would lose your labor 
force.) Figure 3 contains a graphic 
representation of this demand sched- 
ule for labor. 


less 


Now, getting back to our original 
problem of how productivity might 
affect wage rates, we that 
an increase in MRP will, ceteris pari- 
bus, result in a wage increase. (There 


can see 


are some exceptions to the theoreti- 
cal generalization that tend 
to equal marginal revenue product 
monopsony in the labor market 
—but even in these cases a change in 
MRP will lead to a change in wage 
levels in the same direction.) 


wages 


cae 
a 


Higher Wages Through MRP 
Given this crude outline of the mar- 
ginal theory of wages, we should ex- 
amine the extent to which increases 
in MRP have actually been respon- 
sible for wage increases. This, how- 
ever, is a rather difficult problem in 
itself because of the impracticability 
of calculating just what the added 
output of the last man hired was and, 
in cases where prices may vary with 
output, just what the added revenue 
per unit for this output was. We 
probably could not get such informa- 
tion from more than a handful of 
businessmen, because they rarely cal- 
culate what the MRP of their work 
force is; rather, they usually oper- 
ate on some sort of trial and error 
basis. However, these difficulties 
may be somewhat overcome if we 
rely on changes in average revenue 
product to give us some indication 
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of changes in marginal revenue prod- 
uct. We may do this because ARP 
(which is the quotient of the firm’s 
total revenue produced by labor and 
the total number of man-hours used 
to produce that revenue) is related 
to MRP and is at the same time far 
more easily calculated than is MRP. 
Over the relevant range where wages 
are held to equal MRP (to the right 
of point Q in Figure 2), a change in 
MRP will produce a change in ARP 
in the same direction (though not 
necessarily of the same magnitude). 


LABOR HIRED 


A glance at either Figure 2 or Fig- 
ure 3 will show this relationship to 
be true. Once figures for ARP are 
found for a fairly large number of 
industries over a significant period 
of time, they may be compared with 
wage movements and the following 
Proposition I tested: Changes in 
wages are caused by changes in revenue 
productivity.” (The term “revenue pro- 
ductivity” is used because changes in 
ARP are being used to indicate 
changes in MRP; hence statements 
like: “Wage changes depend on 





*If TRP represents the total revenue pro- 
duced by labor, and L represents the total 
of man-hours worked, then: 

TRP d TRP 
MRP = 


i dL 


* Throughout this essay I will constantly 
be talking about percentage, as opposed to 
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ARP = 


absolute, wage changes. This much should 
be made clear in that any conclusions about 
what causes relative or percentage changes 
in wage levels cannot be automatically ex- 
tended to explain what caused the absolute 
level from which change occurred to be what 
it was or to explain what caused a given 
absolute amount of change. 
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ARP changes” or “Wage changes 
depend on MRP changes” would not, 
strictly speaking, be accurate.) 


Survey of Industry 


To test Proposition I, I studied 
conditions in 45 American industries 
of varying sizes and degrees of union- 
ization. These industries encompass 
a large proportion of our nation’s 
economic activity and, therefore, what 
occurs in them is an important indi- 
cator of what generally occurs through- 
out the economy. For these 45 in- 
dustries, following the outline set 
forth in the previous paragraph, I 
first had to devise an adequate meas- 
ure of ARP—i.e., total revenue di- 
vided by man-hours. For the total 
revenue portion of this measure, | 
used the U. S. Bureau of the Census’ 
“Value Added by Manufacture” sta- 
tistics. The Value-Added concept elim- 
inates much of the double counting 
inherent in a simple sales figure. Once 
Value Added was found it was divided 
by total man-hours worked, giving 
us a fairly good representation of 
ARP. This was done over the ten 
year period 1947-1957, a period in 
which labor made much out- 
standing progress. (It was also the 
period between the first 
Census of Business and the last pub- 
lished Annual Survey of Manufactures, 
two invaluable sources of value-added 
data. Figures for Value Added and 
man-hours in 1948 are unavailable be- 
cause the Census Bureau did not con- 
duct a survey of manufactures in that 
In getting figures for ARP 
order 


has 


post-war 


year). 
some difficulties did arise. In 
to make the study comprehensive, I 
had to include certain industries for 
which Value-Added and/or man-hours 
data is not published. Basically, these 


industries are the nonmanufacturing 
industries not regularly surveyed by 
the Bureau of the Census. In these 
cases, alternative measures and con- 
cepts had to be used which provide 
fairly good estimates of the course 
of ARP (though probably not as 
good as those provided by Value 
Added divided by man-hours figures). 
A more detailed discussion of the whole 
problem of measurement may be found 
in the General Note on Technique. 


Having derived estimates for ARP 
in the 1947-1957 period for each of the 
45 industries, I graphically plotted the 
date for each industry and drew 
straight-line trends through the plots. 
On the same graphs the course of 
wage rates in the 1947-1957 period 
was plotted and here, too, straight- 
line trends were drawn. Then for 
each trend line (ARP and wages) 
in each industry, the total relative 
change for the ten-year period was 
calculated and divided by ten. The 
result was the approximate annual 
increase in both ARP and wages for 
45 industries in the ten year period 
1947-1957. (See Summary Table A.) 
Having figures for each of 45 indus- 
tries on average annual gain in ARP 
and average annual gain in wages 
(both of which are stated in relative 
terms), I could now proceed to test 
Proposition I—i. e., changes in wages 
are caused by changes in revenue 
productivity. With average annua! 
percentage increase in ARP as the 
independent variable and average an- 
nual percentage increase in wages 
as the dependent variable, I plotted 
the 45 pairs of values on a scatter 
diagram, fitting to these values, by 
method of least squares, a linear re- 
gression equation.* This equation 
gives us a relationship which indi- 





*The equation yielded wage gains equal- 
ling 3.53 plus .35 times ARP gains, the ad- 
justed standard error of estimate being 1.072. 
This relationship indicates that, in about 95 
percent of all cases examined in American 
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industry, wages will be found to increase 
within a range of about 2.1 percentage units 
above or below the estimate yielded by our 
regression equation. 
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cates that roughly two-thirds of the 
industry to industry variation in the 
rate at which wages rise may be 
explained by the corresponding varia- 
tion in the rate at which ARP rises.* 
Thus, we are finally in a position to 
comment on our Proposition I which 
held that wage gains are caused by 
revenue productivity gains. We may 
say from the data available that, 
since two-thirds of the variation 
among industries in the rate at which 
wages rise was caused by variation 
in the rate at which ARP rises, our 
proposition appears to be generally 
acceptable. To a very large extent 
increases in revenue productivity do 
cause increases in wages. 


Effect of Unions 


It is now necessary to examine the 
effect which trade unions have-had 
on raising the wages of their mem- 
bers. While it is true that, in large 
part, the expectations of economic 
theory do appear to be confirmed by 
our investigations, it still may be 
possible that the impact of unioniza- 
tion will be found to better explain 
relative wage movements in the pe- 
riod under review. This requires 
some further statistical testing. We 
shall assume that, if it is unions that 
cause wage increases, then the greater 
the proportion of a given industry’s 
workers who are organized, the greater 
will be the average annual percent- 
age increase in wages. To test this 
assumption we must first get data for 
the percentage of all employees or- 
ganized in each of our 45 industries 
and compare this to the data for wage 


increases in our previous calculation. 
Percentage of employees organized, 
then, will serve as our measure of 
union strength. Statistics for this 
may be found in Summary Table A; 
some further elaboration on the source 
of this data may be found in the 
General Note on Technique. 

We may now test the following 
Proposition II: The relative rate at 
which wages rise in an industry de- 
pends upon the strength of the union 
in that industry. This proposition 
may be tested with the same statisti- 
cal techniques which were used to 
test Proposition I. Forty-five pairs 
of values for union strength and rela- 
tive wage gains were plotted on a 
scatter diagram. To these points a 
linear regression equation was fitted 
by method of least squares. This 
equation gives us a relationship which 
indicates that almost none of the 
industry-to-industry variation in the 
rate at which wages rise may be ex- 
plained by corresponding variation in 
the strength of the union.® In fact, 
for all practical purposes, no real 
relationship exists between relative 
wage gains and union strength. In 
view of this finding, we are forced 
to reject Proposition II. The rate at 
which wages rise in an industry can- 
not be said to depend on the strength 
of unions representing that industry’s 
workers. 


Productivity Plus Union Influence 


Some further insight into the way 
in which relative wage changes are 
related to both union strength and 
productivity gains may be attained 





*The coefficient of correlation derived 
from the regression equation amounted to 
+ .796. The square of this figure, when 
properly adjusted for sample size, yields the 
coefficient of determination which, in this 
case, amounted to .625. This means that 
62.5 percent of the variation between indus- 
tries in the rate at which wages rise may be 
explained by corresponding variation in the 
rate at which ARP rises. 
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e equation yielded wage gains equal 
5 plus .01 times the strength of the 
union, the adjusted standard error of esti- 
mate being 1.853. 

* The coefficient of correlation amounts to 
+ .161, yielding an adjusted coefficient of 
determination of .003. 


of T 


to 5. 


h 
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by measuring the combined effect of 
the latter two upon the former. We 
shall seek to test the following Prop- 
osition III: The relative rate at which 
wages rise in an industry depends upon 
the relative rate at which revenue pro- 
ductivity, rises and upon the strength of 
unions representing the workers in that 
industry. This proposition may be tested 
by first determining, from the data 
already. used in testing the previous 
two propositions, a functional rela- 
tionship between relativé wage changes 
(the dependent variable) and the two 
independent variables: union strength 
and relative ARP changes. The same 
method used to find relationships in 
testing the previous two propositions 
may also be used to find a relation- 
ship in testing the third proposition ; 
a linear regression equation is fitted 
by method of least squares.’ This 
equation indicates that roughly two- 
thirds of the variation among indus- 
tries in the relative rate of increase 
of wages can be explained by corre- 
sponding variation among industries 
in both independent variables.* It 
will be noted that this result is strik- 
ingly similar to that obtained by test- 
ing Proposition I, where wage changes 
were held to depend solely on revenue 
productivity changes. Thus, while 
our Proposition III is generally ac- 
ceptable (because most of the varia- 
tion in wage changes is seen to de- 
pend on variation in the two inde- 
pendent variables) we can accept it 
only because Proposition I—wage 
changes depend on revenue produc- 
tivity changes—holds true. We lose 
accuracy and 
relying 


almost no statistical 
gain far more insight by 
strictly on Proposition I to explain 
the nature of wage movements. Add- 
ing the union strength factor to our 


explanation does not in any appre- 


ciable way add to or modify that 
seems then that we 
may, at least on the basis of this 
study, disregard the strength of 
unions as an important factor in in- 
fluencing relative wage movements in 


explanation. It 


our economy. 


Validity of Survey 


Some further remarks on the re- 
sults obtained in this study are now, 
I think, in order. It has been shown 
that a very strong relationship does 
exist between relative gains in wages 
and relative gains in revenue produc- 
tivity. However, the relationship is 
by no means statistically perfect; | 
have, by the methods I have em- 
ployed, explained roughly two-thirds 
of the industry-to-industry variation 
in relative wage changes by corre- 
sponding variation in revenue pro- 
ductivity changes. This still ieaves 
one-third, a small but far from insig- 
nificant amount of variation, yet to 
be explained. While perfection is, of 
course, not to be found within the 
province of mortal man, some at- 
tempt at explaining at least part of 
what remains to be explained may be 
made. 

While attempting to explain more 
fully what underlies wage move- 
ments, I will stay strictly within the 
framework of the data and concepts 
already developed in this essay. More 
specifically, I will argue as follows: 
(1) Part of the variation in relative 
wage changes which we have not 
explained can be attributed to short- 
comings in the used; (2) 
Part of the variation in relative wage 
rate changes still to be explained is 
due to shortcomings in the statistical 
data used. When we address our- 
selves to (1), we should recall that, 


concepts 





* The equation yielded relative wage gains 
equal to 4.07 plus .40 times the relative rate 
at which ARP rises minus .01 times the 
strength of the union; the adjusted standard 
error of estimate is 1.113. 
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“The coefficient of multiple correlation 
equals + .811, yielding an adjusted coefficient 
of multiple determination of .641. 





in this study, revenue productivity 
has been measured in the average 
where ideally it should have been 
measured at the margin. Insofar as 
we are unable to calculate marginal 
revenue product, we are forced to use 
average revenue product movements 
to indicate the nature of movemerts 
on the margin. To the extent that 
the rate at which MRP changes dif- 
fers from the rate at which ARP 
changes (and, by their mathematical 
and geometrical characteristics, such 
will usually be the case; a glance 
at Figure 3 shows this) any explana- 
tion of relative wage changes relying 
on ARP changes will not be exactly 
accurate. However, the extreme dif- 
ficulty of calculating MRP leaves us 
almost no choice but to rely on ARP 
as our revenue productivity measure 
and accept the consequent inaccura- 
cies to which such a measure may 
give rise. It is my belief, though I 
cannot confirm it by statistical tests, 
that the larger part of the unex- 
plained industry-to-industry variation 
in relative wage changes, or at least 
a substantial portion thereof, can be 
attributed to the inaccuracies inher- 
ent in using changes in ARP as a 
substitute for changes in MRP. 
Statement(2) above leaves us with 
somewhat less of an enigma than 
that uncovered in(1). It will be re- 
called that of the 45 industries sur- 
veyed in this study, some—12, to be 
sure—required different concepts in 
measuring ARP than the value added 
divided by man-hours criterion used 
for the rest. In spite of the dissimi- 
larity of the ARP data for these 
industries when compared with the 
ARP data for the remaining 33, I felt 
it necessary to include these 12 indus- 


tries in the study in order to provide 
some measure of comprehensive- 
ness even at the expense of statisti- 
cal uniformity. If we now reverse 
the tables, so to speak, and demand 
statistical uniformity at the expense 
of completeness, we would have to 
exclude these 12 industries from our 
survey. We are then left with 33 
industries, the ARP in each of which 
is measured in exactly the same way 
as the ARP in all the rest. Using 
data for these 33 industries, Proposi- 
tion I—wage changes depend on rev- 
enue productivity changes—is tested 
exactly as it was for the full sample 
of 45 industries. When this is done, 
we find that we are able to explain 
slightly over two-thirds of the industry- 
to-industry variation in the relative 
rate at which wages rise by the cor- 
responding industry-to-industry vari- 
ation in the rate at which revenue 
productivity rises.° More precisely, 
about one-sixth of the industry-to- 
industry variation in relative wage 
changes which was previously unex- 
plained can be explained by deficien- 
cies in the measurement of ARP, with- 
out at all taking into consideration its 
adequacy 1 useful concept in explain- 
ing wage movements, in the 12 indus- 
tries where ARP was measured by a 
different method than in the other 
33..° It might be well to note here 
that new statistical tests of the ef- 
fects of union strength on wage rate 
changes in the 33 manufacturing in- 
dustries is not necessary because both 
wages and union strength were meas- 
ured in the same way for all 45 in- 
dustries. 

It may be possible to reduce the 
unexplained industry-to-industry var- 
iance in the rate at which wages rise 





*The coefficient of correlation between 
relative rate of increase of wages and rela- 
tive rate of increase of revenue productivity 
is + .836, yielding an adjusted coefficient of 
determination of .689. 

”The coefficient of determination in the 
sample of 33 exceeds the one in the sample 
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of 45 by .064 (.689—.625). Since the amount 
of unexplained variance was .375 (1.000— 
.625), the amount of improvement in our 
explanation achieved by reducing the sam- 
ple to the 33 industries for which ARP was 
measured in the same manner is .064 divided 
by .375, or 17.1 per cent, or roughly one-sixth. 
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still further by the application of 
slightly more advanced statistical 
techniques.** This, however, merely 
emphasizes the point just made, 
namely that some part of our unex- 
plained variance is purely statistical 
in nature rather than inherent in the 
relationship between wages and reve- 
nue productivity. If we could add 
that part of our unexplained variance 
which is purely statistical to that 
part which is caused solely by con- 
ceptual defects, a very large propor- 
tion, I think, of the total unexplained 
variance may be accounted for with- 
out any need to modify or qualify the 
relationship between relative wage 
changes and relative revenue produc- 
tivity changes. Of course, we may 
go outside of this tested relationship 
and search for factors aside from 
revenue productivity which might 
affect wages—e. ¢., imperfect labor 
markets, institutional forces other 
than unions, etc. However,this would 
be another essay, and I must express 


my doubts that our knowledge would 
be significantly advanced by seeking 


explanations for wage movements 
alternative to revenue productivity. 
For the present, I think that, even 
with the imperfections in our meas- 
urements and concepts, the inherent 
strong relationship between changes 
in revenue productivity and changes 
in wages has been demonstrated. 


Conclusion 

What may we conclude from this 
study? We started out by proposing 
to examine the relative importance of 
unions and revenue productivity in 
determining the course of wages. 
From the statistical measures derived 
in this study, the relative importance 
of these two factors has become 
somewhat clearer. We have not been 
able to find any real evidence that 


unionization has been an important 
factor in causing wages to rise. On 
the other hand, much strong evidence 
has been uncovered which indicates 
that the theoretical relationship be- 
tween movements in revenue produc- 
tivity and movements in wages does 
have a sound basis in fact. Of course, 
this relationship is far from perfect 
and it is certainly not automatic in 
the sense that some great computing 
machine has productivity data fed 
into it and thereupon decrees the 
“proper” wage rate. Nevertheless, 
we can only conclude that the most 
important factor in determining if 
and by how much wages rise is the 
extent to which revenue productivity 
rises. Any other conclusion would, 
I think, controvert the evidence at 
hand. 


These conclusions are of some im- 
portance, I feel, when we consider 
what they mean in the light of pres- 
ent day problems. It should seem 
clear that, in spite of all the publicity 
which usually attends major collec- 
tive bargaining sessions (as, for ex- 
ample, in the last steel dispute), 
collective bargaining qua collective 
bargaining is not generally respon- 
sible for the size of any wage in- 
creases granted. These increases must 
be justified by increases in the reve- 
nue productivity of the workers who 
receive them. If this is not the case, 
and wage increases exceed revenue 
productivity increases, union leaders 
may be faced with extensive unem- 
ployment (the wage would exceed 
MRP, thus inducing the employer to 
lay off some workers). In extreme 
cases, the wage increase, if not justi- 
fied by gains in revenue productivity, 
may drive firms out of business and 
cause unemployment of the most se- 
vere sort (such would be the case if 
the wage were to rise above W in 





For example, the fitting of curvilinear 
rather than linear regression equations to 
the data at hand. 
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Figure 2). It seems, then, that labor 
leaders would do well to support 
measures by management designed 
to raise revenue productivity if they 
desire to increase the wages of their 
members. The tendency on the part 
of some union leaders to oppose such 
measures cannot, in the long run, be 
compatible with a desire to raise 
wages. They may find that they have 
traded the future welfare of their 
union’s membership for the security 
of the status quo. 


shown, I think, in this study. Now, 
when we consider that most of the 
problems which unions are generally 
accused of bringing about are in 
some way associated with their al- 
leged ability to control wage rate 
movements to some appreciable de- 
gree, it becomes logically inconsist- 
ent to assign real blame for these 
problems to unions. If unions by 
themselves cannot bring off a rise in 
labor costs, unions by themselves can- 
not cause problems associated with 


a rise in labor costs. 

Thus, it appears, that while the 
proponents of unionism will continue 
to claim for it the credit for the great 
material advance achieved by those 
falling under its umbrella of benefi- 
cence, and while the opponents of 
unionism will continue to heap upon 
it the blame for all that ails our na- 
tional economy today and confidently 
assure us that economic Armageddon 
is approaching, the truth, as usual, 
has eluded both sides.** [The End] 


On the other hand, it should be 
recognized that attempts to set up 
unions as some sort of bete noire upon 
whose doorstep the blame for all 
sorts of national problems (e. g., “in- 
flationary union wage _ increases,” 
“pricing our goods out of the world 
market,” etc.) is laid are not really 
justifiable. Certainly, unions are an 
important part of our society, but, 
paradoxically, they are not an impor- 
tant factor in determining how much 
wages rise; this much is clearly 


APPENDIX 
General Note on Technique 


Revenue Productivity Data: In computing a good approximation to Aver- 
age Revenue Product, I tried wherever possible to use Value Added by Manu- 
facture as the measure of Total Revenue Product and divide it by total 
man-hours worked to yield a figure—Value Added per man-hour—approximat- 
ing ARP. Value Added is a concept employed by the Census Bureau to 
eliminate the double counting of such things as intracompany and intercom- 
pany sales of the same item and, as such, is a much more desirable measure of 
Total Revenue Product than a gross-sales figure. However, some difficulties 
were encountered in the collection of Value Added statistics. The Census 
Bureau collects Value Added data only, so far as I can determine, for the 
manufacturing industries. Important as they unquestionably are, I did not 
feel that the study should be confined solely to the manufacturing industries. 
This would exclude such vitally significant areas of our economy as construc- 
tion, utilities, extractive industries and mercantile establishments. There are, 
consequently, 12 industries included in the study for which Value Added data 
are not available. These are, using the code followed in Summary Table A: 
C5, C7, H2, Lt,’ L2, M2, R2, R3, R4, S4, T1, W1. For each of these industries 
some alternative to Value Added had to be used as an indicator of Total 





# Any one wishing to see the data upon 
which this essay was based or the calcula- 
tions used to arrive at the statistical meas- 
ures or relationships to be found in this 
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essay, especialiy those te be found in the 
footnotes and in Summary Tables A and B, 
may de so by consulting the author. 
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Revenue Product. Such an alternative was found in the figures published by 
the Department of Commerce on National Income Originated. National In- 
come Originated is a concept which, while it is not the same thing as Value 
Added, is roughly similar in that it seeks to eliminate double counting. 
Figures on National Income Originated were available for the following 
industries: C5, C7, H2, L2, M2, R2, S4, T1, W1. This left industries L1, R3, 
and R4 without either Value-Added or Income-Originated data. To indicate 
Total Revenue Product in these industries, I had to resort to some sort of 
gross sales figure—Personal Consumption Expenditures in the case of LI 
and Average Monthly Sales for R3 and R4. 

In computing Average Revenue Product for these 12 industries, it was 
of course necessary to get man-hours data with which to divide Total Revenue 
Product figures. This again presented some problems. Man-hours figures are 
published by the Census Bureau in conjunction with the publication of Value- 
Added data. For the 12 nonmanufacturing industries not regularly surveyed 
by the Census Bureau, alternative sources of man-hours data had to be found 
or indicators of man-hours had to be constructed. For the extractive indus- 
tries (C5, M2, S4), man-hours data are collected by the Bureau of Mines; 
for the railroads (R2), man-hours statistics are collected by the Association 
of American Railroads. In these four industries, then, Income Originated 
per man-hour worked was used as the approximation to ARP. This left eight 
industries without adequate man-hours data. It would have been possible to 
derive some sort of man-hours data by multiplying Average Weekly Hours 
Worked by Number of Weeks Worked during each year by Total Number 
Employed in each of the eight industries. The resulting figure would then 
have to be checked by dividing total payrolls by Average Hourly Earnings 
and an analysis of any wide discrepancies between the two man-hours figures 
made. This would have been, I think, a little beyond the scope of this report. 
Instead, I used an approach to ARP in these eight industries—namely C7, H2, 
L1, L2, R3, R4, T1, W1—different from that used in the other 37. 

I felt that a good measure of changes in ARP could be derived in the 
following manner: The measures for Total Revenue Product in each of 
the eight industries (i.e., Income Originated or sales) were converted into 
index numbers with 1947 as 100. Figures for aggregate employment were then 
found and also converted into index numbers, 1947=100. The former index 
measured the course of Total Revenue Product for the eight industries over 
the period under review, while the latter index was assumed to measure, 
albeit in a very rough manner, the course of man-hours over the same period. 
The Total Revenue Product index when divided by the employment index 
yielded an index which was somewhat indicative of the course of Average 
Revenue Product over the 1947-1957 period. For the construction industry 
(C7) an index of man-hours published by the Bureau of Labor Statistics was 
used as the denominator index and hence the figure given for the average 
annual growth of revenue productivity in this industry are just as accurate 
as if absolute man-hours figures were available. Seven industries, therefore, 
suffer from inaccuracy in the data presented in column 2 of Summary Table 
A to the extent that changes in total employment do not adequately reflect 


changes in man-hours worked. Twelve industries suffer from an inconsistency 
in the ARP data when compared with that of the other 33 to the extent that 
Income Originated (or sales, as the case may be) changed at a rate different 
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from the rate at which Value Added changed in the period under review 
in this essay. 

Wage Data: The wage figures used in arriving at the figures of column 1 
of Summary Table A are drawn in all cases from Bureau of Labor Statistics 
sources, In only one case was a substantial adjustment of BLS figures made. 
This was in the data for the hosiery industry (H1) where the figure presented 
is derived from the arithmetic average of wages in the full-fashioned and 
seamless segments of the hosiery industry. 


Union Strength Data: The data presented to represent union strength 
in column 3 of Summary Table A is the approximate percentage of all workers 
unionized in each of the 45 industries surveyed. These figures were derived 
from data presented by Paul Sultan in his book, Labor Economics. Newer and 
more precise data presented in the Monthly Labor Review of January, 1960 
(“A Review of Membership in American Unions’’) caused some minor revi- 
sions to be made in Sultan’s figures. 


General Note on Industries Surveyed 

The 45 industries for which data were collected in this study were chosen 
to provide as much broad coverage and as much diversity as possible. To 
achieve these somewhat conflicting goals in a small sample of 45 is at best 
difficult, but I would hope that some small success in attaining this goal of 
diversity in the midst of breadth has been achieved. Included in the study 
are several small industries (as measured by Value Added)—e.g., A3, C8, J1, 
M3—most of the large industries which are so important to our economy—A4, 
C2, C7, L2, P3, R2, S3, T1, W1—and of course many important, though not 
so large, industries. Not only is there broad coverage of the economy, but 
a diverse product mix as well. Among the 45 industries covered will be 
found industries specializing in everything from ladies’ hats to ICBM’s. 
Finally, there is also a fair dispersion in the strength of the unions associated 
with each industry, ranging from about 8 per cent in the mercantile trades to 
about 95 per cent in many of the large mass-production industries. I think 
that, overall, this sample of 45 represents a fairly diversified, yet comprehen- 
sive, picture of the national economy. 


Summary Table A 
Col. 1—Average Annual Growth in Average Hourly Earnings 
Col. 2—Average Annual Growth in Revenue Productivity (measured in terms of Value 
Added per man-hour) 
Col. 3—Union Strength (measured in terms of percentage of all workers unionized) 


Percentages 

Industry (1) (2) (3) 
Agricultural Equipment rome © 9.5 90 
Aircraft and Parts re 10.8 90 
Aluminum, Primary ee. 4 20.6 95 
Automobiles and Parts ie 10.6 95 
Baking .... ee ket. eee 9.7 50 
Beverages, non-alcoholic 6.9 7.3 30 
Canning and Preserving. . ihe ; 5.5 7.1 65 
Chemicals d 9.6 50 
Clothing, Men’s Coats and Suits ay : 3.0 95 
Clothing, Women’s Outerwear. ... : ZS 95 
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Percentages 
(2) (3) 
95 
35 
90 
95 


Industry 
Coal Mining, Bituminous 
Confectionary 
Construction 
Copper, Primary 
Cotton Fabrics 
Dairy Products 
Dyeing and Finishing 
Electrical Equipment 
Flour and Grain Milling 
Furniture 
Hosiery 
Hotels 
Jewelry and Silverware 
Laundries 
Light, Power, and Gas Utilities 
Lumber 
Meat Packing 
Metal Mining 
Millinery 
Paper and Pulp 
Petroleum Refining 
Printing and Publishing 
Railroad Equipment 
Railroad Transportation 8.3 
Retailing, General Merchandise 2.7 
Retailing, Food ’ 2.4 
Rubber 8.9 
Shipbuilding 7.6 
Shoes ; 5.1 
Steel, Basic ' 14.6 
Stone and other non-metal mining and quarrying 8. 11.3 
Telephone ' a 11.2 
Tobacco ‘ seme ° Seceen ° 15.7 
Wholesaling ‘ ; ‘ + 4.3 
Woolen and Worsted Manufactures . 3.7 


- 
= oy 


NAPNNANA 
oOo Ww 


> 
a) 


Col. 1—Employment and Earnings, Annual Supplement, May, 1954, and May, 1959, 
U. S. Department of Labor, Bureau of Labor Statistics. 

Col. 2—Census of Manufactures, 1947 and 1954, U. S. Bureau of the Census, Depart- 
ment of Commerce; Annual Survey of Manufactures, 1949-50, 1951, 1952, 1953, 1955, 1956 
and 1957, U. S. Bureau of the Census, Department of Commerce; U. S. Income and Output, 
1958 Edition, Office of Business Economics, Department of Commerce; Survey of Cur- 
rent Business, July, 1959, Office of Business Economics, Department of Commerce; Minerals 
Yearbook, 1953 and 1957, U. S. Bureau of Mines, Department of the Interior; Statistics 
of Railways of Class I, United States, August, 1959, Association of American Railroads: 
Employment and Earnings, Annual Supplement, May, 1954, and May, 1959, Bureau of 
Labor Statistics, U. S. Department of Labor. 

Col. 3—Paul Sultan, Labor Economics, Henry Holt and Co., 1957; “A Survey of 
Membership in American Unions,” Monthly Labor Review, January, 1960. 


Summary Table B 
Results of Calculations 
X; = Average Annual Growth in Average Hourly Earnings 
X, = Average Annual Growth in Revenue Productivity (measured in terms of Value 
Added per man-hour) 


X; = Union Strength (measured in terms of percentage of all workers unionized) 
i a 
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Regression Equations 
(a) Xi = 3.53 + .36 X: 
(b) X: = 5.55 + 01 X; 
(c) X: = 4.07 + 40 X: — .01 Xs 


Measures of Relationship 
Statistic Variables Related 
X, and X.* X, and X; Xi 

Standard Error of Estimate 1.853 

(S) 
Coefficient of Correlation......... +.796 +.161 

(R) 
Coefficient of Determination 625 + .003 

(R’) 
* For 33 Manufacturing Industries: R = +.836, R? = + .689 





REPORT ON PLAN FOR MIGRANT WORKERS 


The Annual Worker Plan was introduced nationwide by the 
Bureau of Employment Security and its affliated state employment 
security agencies in 1954. This plan was based on previous experience 
in scheduling migratory workers. Its purposes are to help provide a 
dependable labor supply to farm employers and to increase the em- 
ployment opportunities of migrant farm workers by arranging succes- 
sive job referrals. 

In 1960, a total of approximately 163,000 persons making up 
7,400 interstate migrant farm worker groups received some service 
under the Annual Worker Plan. This was a drop from the 167,000 





persons contacted in 1959, but an increase from the 6,900 groups con- 
tacted in that year. The increase in groups contacted occurred mainly 
in the number of one-family units rather than in organized crews. 
This is a continuation of the trend of group composition during the 
four years AWP statistics have been published. 


Migrant workers representing thirty states were aided under the 
Annual Worker Pian in 1960. As usual, by far the greatest number 
of migrants came from Texas and Florida. Texas furnished the largest 
group of migrants under the Plan, about 62,000 individuals, compared 
with 56,000 a year earlier. Texas workers spread to 37 states during 
the season of 1960, three more than during 1959. However, there was 
little change in the distribution of the workers among the various 
states, with the greatest employment concentrations occurring in the 
Great Lakes fruit and vegetable areas, the Central and Rocky Moun- 
tain sugar beet and vegetable states, the fruit and vegetable sections 
of the northwestern part of the country and the cotton harvests of the 
Mississippi Delta and Arizona. 

Florida followed very closely in second place, supplying a total 
of almost 62,000 migrants. This was a substantial decrease of 6,000 
persons from the number aided under the Annual Worker Plan in 
1959. The workers from this state were primarily employed along 
the Eastern Seaboard. 
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The Fair Labor Standards 
Amendments of 1961— 
An Analysis 


By MILTON C. DENBO 


A number of important revisions were undertaken in the 1961 amendments to 
the Fair Labor Standards Act of 1938. The author, a Washington, D. C., attor- 
ney, presents a comprehensive analysis of the broadened coverage of the act. 


ONGRESS has this year—the first time since 1949—enacted a 

major revision of the Fair Labor Standards Act of 1938. In 
1949 the minimum wage was increased from 40 cents to 75 cents per 
hour, but the coverage of the law was narrowed both by modification 
of the commerce concept? and by the clarification and addition of 
various exemptions.® 

This year the minimum wage, which had been increased in 1956 
to $1.00 per hour, was further increased to an ultimate figure of $1.25 
per hour. In addition the coverage of the act was broadened both 
by redefinition of the commerce concept and by narrowing of various 
exemption provisions. 

A detailed analysis of the 1961 bill (Public Law 87-30, 75 Stat. 
65) follows. 

(Parenthetically reference is made to the Congressional Com- 
mittee Reports relating to the 1961 bill, which contain detailed explana- 
tions of the scope of the Amendments: H. Cf. Rept. 327; S. Rept. 
145; H. Rept. 75, all of the 87th Congress, First Session.) 


Minimum Wage Changes 


(A) For previously covered employees.—The 1961 Amendments 
provide the following minimum wage increases: (1) Effective Sep- 
tember 3, 1961 an increase to $1.15 per hour; (2) Effective September 
3, 1963 an increase to $1.25 per hour. 

(B) For newly covered employees.—(1) $1.00 per hour effective 
September 3, 1961; (2) $1.15 per hour effective September 3, 1964: 
(3) $1.25 per hour effective September 3, 1965. 





152 Stat. 1060, as amended. 

* See Sec. 3(j) of law as amended in 1949, 63 Stat. 917. 

* See for example Secs. 13(a)(3), (4), (12), (13) and (15) all of which were 
added in 1949. 
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Maximum Hours Changes 


No change in requirement that 
overtime be paid after 40 hours in a 
week to previously covered employ- 
ees. 

As for newly covered employees 
the overtime requirements are as fol- 
lows: (1) Until September 3, 1963, 
no overtime requirements; (2) Sep- 
tember 3, 1963 to September 2, 1964, 
overtime after 44 hours a week; (3) 
September 3, 1964 to September 2, 
1965, overtime after 42 hours a week; 
(4) Effective September 3, 1965, 
overtime after 40 hours a week. 


Changes in Commerce Provisions 

The law previously applied only to 
employees themselves engaged in in- 
terstate commerce or in the produc- 
tion of goods for interstate commerce.* 
Under the 1961 amendments the law 
has been expanded to include also 
all employees employed in an “enter- 
prise engaged in commerce or in the 
production of goods for commerce.” 
The quoted words are defined in a 
new Section 3(s) to include five cate- 
gories of enterprises and establish- 
ments, so long as the enterprise or 
establishment has employees engaged 
in commerce or in the production of 
goods for commerce, including “em- 
ployees handling, selling, or other- 
wise working on goods that have 
been moved in or produced for com- 
merce by any person.”* The five 
categories are: 

(1) Any retail or service enter- 
prise having an annual gross volume 
of sales of $1 million or more, if the 


enterprise receives goods for resale 
that have moved across state lines 
in the total annual amount of $250,000.® 

(2) Any local transit enterprise 
having an annual gross volume of $1 
million or more. 

(3) Any construction enterprise 
having an annual gross volume of 
$350,000 or more. 

(4) Any gasoline service estab- 
lishment having an annual gross vol- 
ume of $250,000 or more. 


(5) Any other establishment, not 
falling into categories 1-4, which is 
part of an enterprise having an an- 
nual gross volume of $1 million or 
more and which has two or more em- 
ployees engaged in commerce or in 
the production of for com- 
merce. 


¥ 
goods 


Section 3(s) in a proviso specifi- 
cally excludes from coverage any es- 
tablishment whose only employees 
are the owner or his parents, spouse 
or children. This is intended to ex- 
clude the so-called “mom’n’ pop” 
stores. 

The term “enterprise” is defined in 
a new Section 3(r) to include all re- 
lated activities performed by any 
person for a common business pur- 
pose, whether such activities are per- 
formed in one or more establishments 
or by one or more corporate or other 
organizational units (including leased 
departments in retail stores) and 
whether the activities are related 
through unified operation or common 
control. Section 3(r) does, however, 
make it clear that a retail or service 
establishment, which is under inde- 





* Administrator's Interpretative Bulletin on 
General Coverage of the Act, Part 776, Sec. 
776.2. For an excellent review of Supreme 
Court decisions on the old commerce pro- 
visions in the act, see Goldberg v. Wadz 
Lahar Construction Co., 42 LC 431,089 
(CA-8, 1961). 

5 This language may even be broader than 
the familiar “affecting commerce” phrase of 
the National Labor Relations Act. It ob- 
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viously covers many persons not previously 


covered. See Walling v. Jacksonville Paper 
Co., 317 U. S. 564 (1943), 6 LC 4 51,151. 

* This reliance upon inflow of goods into 
a state as the basis for determining coverage 
of a federal regulatory statute is not un- 
familiar. See, for example, under the Na- 
tional Labor Relations Act, Meat Cutters, 
Local 427 v. Fairlawn Meats, Inc., 353 U. S. 
20 (1957), 32 LC € 70,564. 
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pendent OWnership, is not part of a 
larger “enterprise” just because it 
has a franchise arrangement with 
someone else or because it engages 
in collective purchasing with others 
or because it leases premises from 
someone who also leases premises to 
other retail or service establishments. 
The new coverage provisions have 
the effect of extending coverage to 
many employees not heretofore cov- 
ered. Among these are employees of 
an employer in the construction busi- 
ness, doing an annual business of 
$350,000, who are engaged in erect- 
ing, maintaining or repairing dwell- 
ings, apartments, hotels, churches, 
schools and new factory buildings; * 
employees of wholesalers doing an 
annual of $1 million, who 
deal exclusively with goods after 
they have come to rest at the whole- 
salers’ places of business ; * and employ- 
ees of banks, insurance companies 
and real estate firms doing an an- 
nual business of $1 million, many 
of whom were not previously covered 
because they were not themselves 
engaged in commerce or in the pro- 
duction of goods for commerce.’ 


business 


(A) Complete Wage & Overtime 
Exemption 
(1) Retail and service establishments. 


—The law in Section 13(a) (2) 
viously exempted from both the wage 
and overtime provisions of the act 
any employee employed by a retail 
or service establishment which met 
all of three tests: 


pre- 


(a) Over 50 per cent of its sales 
were made with the state in which 
the establishment was located; (b) 
75 per cent of its sales were not for 
resale; and (c) 75 per cent of its sales 


were recognized as retail sales or 
services in the particular industry. 
The 1961 amendments have added 
a fourth test, namely that the estab- 
lishment must not be part of an 
enterprise having an annual gross 
volume of sales of $1 million or more, 
which receives for resale $250,000 
worth of goods annually that have 
moved state lines. On the 
other hand, the fourth test does not 
apply to the following: hotels; mo- 
motion picture 


across 


tels; restaurants; 

theatres; amusement 
establishments that operate on a sea- 
sonal hospitals; institutions 
primarily engaged in the care of the 
sick, aged, mentally ill or defective 
residing on the premises of such insti- 
physically or 


or recreational 


basis; 


tutions; schools for 
mentally handicapped or gifted chil- 
dren; or any other retail or service 
establishment having a gross annual 
dollar volume of under 
$250,000, even if it is part of a mil- 
lion dollar enterprise. The establish- 


sales of 


ments in this list need meet only the 
first three tests above in order to 
qualify for the exemption. 

(2) Combination retail-processing es- 
tablishment—The exemption for these 
establishments appears in Section 
13(a)(4) of the law. Typically the 
exemption applies to bakeries, ice 
plants, ice cream parlors and candy 
kitchens. The 1961 amendments add 
the qualification that such establish- 
ments are not exempt if they are part 
of a million dollar or more enterprise 
which receives $250,000 
worth of goods annually that have 
moved across state lines, unless the 
individual establishment itself has 
gross annual sales of under $250,000, 


for resale 


in which case it remains exempt. 





‘See, for example, source cited at foot- 
note 4, Sec. 776.26. 

*See, for example, source cited at foot- 
note 5. See also A. H. Phillips, Inc. v. Wall- 
ing, 324 U. S. 490 (1945), 9 LC 51,196. 
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* Bozant v. Bank of New York, 156 F. 2d 
787 (CA-2, 1946), 11 LC 63,250; Mitchell 
v. Household Finance Corp., 208 F. 2d 667 
(CA-3, 1954), 24 LC ¥ 68,082. 
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(3) Employees employed in a local 
retailing capacity.—Section 13(a) (1) of 
the previous law exempted such em- 
ployees. The 1961 amendments have 
eliminated this exemption. 


(4) Employees employed in an execu- 
tive, administrative or professional ca- 
pacity or in the capacity of outside 
salesman.—Section 13(a)(1) of the pre- 
vious law exempted such employees. 
The exemption is continued by the 
1961 amendments with the following 
modifications : 


(a) The Secretary of Labor's au- 
thority to define the terms—execu- 
tive, administrative, etc—is made 
specifically subject to the provisions 
of the Administrative Procedure Act. 

(b) So far as retail and service 
establishments are concerned, execu- 
tive and administrative employees 
are permitted to engage in non- 
exempt work up to 40 per cent of 
their time, without loss of the exemp- 
tion. Under the past regulations of 


the Secretary of Labor (Part 541) 
only 20 per cent nonexempt work was 
permitted. 


(5) Fish exemption.—The previous 
law in Section 13(a)(5) exempted in 
broad terms both onshore and offshore 
fish processing operations’® (except fish 
canning, which was granted only an ex- 
emption from overtime in Section 13(b) 
(4)). The 1961 amendments have elimi- 
nated the exemption for all but offshore 
operations. Even as to offshore opera- 
tions, the previous law exempted 
employees engaged in loading or un- 
loading fish for shipment, but the 
1961 amendments exempt such activ- 
ities only when performed by employ- 
ees actually engaged in fishing or in 
processing the fish at sea. (As will 
appear later, the 1961 amendments 
continue the overtime exemption for 


the processing of fish even when 


performed onshore). 

(6) Local transit enterprises —Previ- 
ously, Section 13(a) (9) exempted these 
enterprises from wage and overtime 
requirements without limitation. Un- 
der the 1961 amendments, however, 
Section 13(a)(9) has been amended 
to limit the exemption to those enter- 
prises having an annual business of 
under $1 million. The overtime ex- 
emption, however, is continued with- 
out limitation in a new Section 13 
(b) (7). 


(7) Telephone operators —Previous 
law in Section 13(a)(11) exempted 
any switchboard operator employed 
in a public telephone exchange having 
not more than 750 stations. The 1961 
amendments limit this exemption to 
switchboard operators employed by 
an “independently owned public tele- 
phone company” with not more than 
750 stations. 


(8) Contract telegraphic agencies.— 
Section 13(a)(13) of the previous 
law exempted: contract telegraphic 
agencies maintained in exempt retail 
and service establishments, where 
the telegraph message revenue of 
such agency did not exceed $500 a 
month. Since Section 13(a)(2) in the 
new law narrows the exemption for 
retail and service establishments, 
Section 13(a)(13) similariy narrows 
this exemption. 


(9) Seamen.—Section 13(a) (14) of 
the previous law exempted any em- 
ployee employed as a seaman. The 
1961 amendments limit the exemp- 
tion to an employee employed as a 
seaman on vessels other than Ameri- 
can vessels. (However, as will ap- 
pear later, the overtime exemption 
for all seamen is continued.) As to 
seamen on American vessels the 
wage provisions are made applicable 





* See, for the breadth of the exemption, 
McComb v. Consolidated Fisheries Co., 174 F. 
2d 74 (CA-3, 1949), 16 LC ¥ 65,073; Mitchell 


v. Trade Winds Co., 289 F. 2d 278 (CA-5, 
1961), 42 LC 9 31,094; and source cited at 
footnote 4, Part 784, Sec. 784.6. 
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in the manner spelled out in a new 
Section 6(b)(2); ie. off-duty pe- 
riods are not to be counted as hours 
worked and wages may be computed 
on the basis of periods ionger than 
a work-week. 

(10) Livestock auctions. —A new 
Section 13(a)(16) exempts farm em- 
ployees who may spend part of the 
week (less than a majority of it) in 
livestock auction operations if the 
employee is paid the minimum wage 
applicable to previously covered em- 
ployees for his work in the auction 
operation. Under the old law such an 
employee was not exempt because he 
was considered as performing both 
exempt and nonexempt work in the 
same work-week.'t His work in ag- 
riculture was exempt under Section 
13(a)(6) (the basic agriculture ex- 
emption), but his auction work was 
not exempt. 

(11) Country elevators.—A new Sec- 
tion 13(a)(17) exempts employees of 
country grain elevators employed 
within the area of production even 
though the elevator sells products 
and services used in farm operations, 
if the elevator employs five or fewer 
employees in such operations. Under 
the old law such employees were not 
exempt because their work of selling 
products and services used in farm 
operations was not exempt under Sec- 
tion 13(a)(10) (the area of production 
exemption), which exempted only the 
grain elevator operation as such.” 

(12) Cotton ginning —A new Sec- 
tion 13(a)(18) exempts employees of 
cotton gins located in counties where 
cotton is grown in commercial quan- 
tities. Under previous law, such 
employees were exempt under Sec- 
tion 13(a) (10) only if working in the 
area of production. As “area of pro- 


duction” was defined,*® it excluded 
certain cotton gins, which are now 
exempt by virtue of this new section. 
(13) Auto and farm implement deal- 
ers—A new Section 13(a)(19) con- 
tinues the present exemption for 
all employees of a retail or service 
establishment primarily engaged in 
the business of selling automobiles, 
trucks or farm implements, except 
that it is no longer necessary for such 
establishment to make over 50 per 
cent of its sales within its state. 
(14) Lunch restaurants, 
cafeterias in retail or service establish- 
ments, catering services, etc.—There 
was no special provision in the pre- 
vious law for these operations, but 
they were exempted by virtue of 
Section 13(a)(2). (See H. Cf. Rept. 
1453, 8lst Congress, First 
pp. 2425; Administrator's Interpreta- 
tive Bulletin on Retail Exemption, Part 
779, Section 779.9(d).) The 1961 
amendments in a new Section 13(a) 
(20) specifically exempt such opera- 
lunch counters in drug 
stores; restaurants and cafeterias in 
department stores; and independently 
owned and operated restaurants or 


counters, 


Sessic nm, 


tions as 


catering services in industrial plants, 
office buildings, government installa- 
tions, hospitals and 
H. Cf. Rept. 327, 87th Congress, 
First Session, p. 15. The exemption 
applies even though the drug stores, 
department stores, industrial plants, 
catering services, etc., may have an 
annual dollar volume of business in 


colleges. See 


excess of $1 million. 

(15) Shade grown tobacco—A new 
Section 13 (a)(21) exempts employees 
ecgaged in the processing of shade 
grown cigar wrapper tobacco when 
yerformed by employees employed in 
‘he growing and harvesting of such 





™ Administrator's Interpretative Bulletin on 
Agriculture Exemption, Part 780, Sec. 780.5 
(b) and cases cited therein. 
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® Administrator's Interpretative Bulletin No 
#4, paragraphs 25 and following, and par- 
gicularly paragraph 37. 


4 


*® Administrator's Regulations, Part 536, Sec. 
936.2. 
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tobacco. This amendment is intended 
to overrule the Supreme Court’s deci- 
sion in Mitchell v. Budd, 350 U. S. 473 
(1956), 30 LC { 69,846."* 

(16) Fruit and vegetable transporta- 
tion—A new Section 13(a)(22) ex- 
empts (1) the transportation of fruits 
and vegetables from the farm for 
first processing or marketing within 
the same state, whether or not per- 
formed by the farmer, and (2) the 
transportation between the farm and 
any point within the same state of 
employees to be employed in the har- 
vesting of fruits or vegetables, whether 
or not the transportation is performed 
by the farmer. This amendment is 
intended to overrule the past inter- 
pretations by the Department of 
Labor that only transportation per- 
formed by the farmer himself was 
within the agriculture exemption.*® 


(B) Exemption from Overtime Alone 


(1) Fish processing exemption.— 


Section 13(b)(4) exempts from the 
overtime provisions all processing of 
fish or fish by-products, regardless of 
where performed.*® 


(2) Seamen.—A new Section 13(b) 
(6) exempts from overtime all sea- 
men, whether or not employed on 
American vessels. 


(3) Local transit companies—A new 
Section 13(b)(7) exempts employees 
of all such companies from overtime. 
Under the previous law, they were 
exempt from the minimum wage pro- 
visions as well. Now, as previously 
noted, they are exempt from the mini- 
mum wage provisions only if they 
are employed by an enterprise doing 
an annual business of under $1 million 
(Section 13(a)(9)). 

(4) Gasoline service stations —Em- 
ployees of such stations are exempt 


by Section 13(b)(8) from overtime 
regardless of the dollar volume of 
such stations. As for minimum wages, 
they are exempt therefrom under Sec- 
tion 13(a)(2) only if the station does 
an annual business of under $250,000. 


(5) Broadcasters —An overtime ex- 
emption is provided by Section 13 
(b)(9) for announcers, news editors 
or chief engineers of radio or tele- 
vision stations if the major studio 
is in a city of 100,000 population or 
less, unless the city_is part of a stand- 
ard metropolitan statistical area with 
a total population in excess of 100,000 
—in which case the exemption is lost. 
However, if the city is part of such 
an area but has a population of only 
25,000 or less and the major studio 
is at least 40 miles from the princi- 
pal city in such area, the exemption 
is preserved. 

(6) Bulk petroleum dealers —An 
overtime exemption is provided in 
a new Section 13(b)(10) for employ- 
ees of such dealers if (1) the enter- 
prise is an independently owned and 
controlled one, (2) its annual gross 
volume is not in excess of $1 million, 
(3) over 75 per cent of such volume 
of sales is made within the state in 
which the enterprise is located, and 
(4) not over 25 per cent of its sales 
is to customers who distribute the 
petroleum products for resale. The 
exemption may apply even though 
the enterprise has more than one 
bulk storage establishment. 


(7) Local drivers and helpers —An 
overtime exemption is provided for 
these employees in Section 13(b) 
(11) if (1) they are paid on the basis 
of trip rates or other delivery pay- 
ment plan and (2) the Secretary of 
Labor finds that the plan of compen- 
sating them has the general purpose 





*See H. Rept. 75 on H. R. 3935. 87th 
Congress, First Session, p. 26. 

* Source cited at footnote 11, Sec. 780.20 
(e), (f) and (g). 


736 


* See Mitchell v. Stinson, 217 F. 2d 210 


(CA-1, 1954), 27 LC { 68,834. 
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and effect of reducing their hours to 
the maximum work-week provided 
by the law; i. e., 40 hours. The amend- 
ment applies to those drivers and 
drivers’ helpers not engaged in trans- 
portation in interstate commerce 
within the meaning of the Motor Car- 
rier Act and hence not within the 
overtime exemption provided by Sec- 
tion 13(b) (1) of the act. 


(C) Partial Exemptions 
from Minimum Wages Alone 


The 1961 amendments have amend- 
ed Section 14 of the law to permit the 
employment in retail and service es- 
tablishments of full time students 
outside their school hours at sub- 
minimum wages under certificates of 
the Secretary of Labor, provided that 
the employment is not of the type 
ordinarily given to a full-time em- 
ployee. The certificate procedure is 
like that procedure long employed by 
the Department of Labor in prescrib- 
ing subminimum wages for learners, 
also under Section 14 of the act.*’ 


(D) Complete Exemption from 
Wage, Overtime and Child 


Labor Provisions 


Section 13(d), providing such ex- 


emption for newsboys, was amended 
to apply also to homeworkers en- 
gaged in making wreaths composed 
principally of evergreens. 


Other Provisions of 1961 
Amendments 


(1) 
nition of “wage” 
3(m) by excluding the cost of board, 
lodging and other facilities furnished 
the employee if such exclusion is pro- 
vided for in a collective bargaining 
agreement. Moreover, the Secretary 
of Labor is authorized to determine 
the fair value of board, lodging and 


The new law amends the defi- 
contained in Section 


other facilities where they count as 
part of the wage. 

(2) The new law amends Section 
6(c), relating to minimum wages in 
Puerto Rico and the Virgin Islands, 
by providing the same percentage in- 
crease for previously covered em- 
ployees there as previously covered 
employees would receive under the 
law in other parts of the United 
States, but not in excess of the rates 
prescribed for previously covered 
employees elsewhere in the United 
States. A procedure is also created 
for staying these percentage increases 
pending action by review committees 
set up by the Secretary of Labor. As 
for newly covered employees—e. g., 
employees of retail and service enter- 
prises doing an annual volume of $1 
million and receiving $250,000 an- 
nually of interstate goods for resale 
they are to be paid minimum wages 
as determined by the Secretary of 
Labor in wage orders following rec- 
ommendations of industry committees, 
but not in excess of the rates pre- 
scribed for newly covered employees 
elsewhere in the United States. 

(3) The new law amends Section 
12(c), relating to child labor, by 
prohibiting the employment of child 
labor in any enterprise engaged in 
commerce or in the production of 
goods for commerce. 

(4) The new law gives to the Sec- 
retary of Labor the right to collect 
back pay in injunction suits he may 
bring to restrain violations of the act. 
See Sections 16(b) and 17 of the law 
as amended. This represents a rever- 
sion to the pre-1949 situation. The 
1949 amendments specifically deprived 
the Secretary of any authority to col- 
lect back pay in injunction suits. (See 
H. Cf. Rept. 1453, 81st Congress, 
First Session, p. 32.) 

(5) 


tail 


Commission employees of re- 
and service establishments are 





™ Source cited at footnote 13, Part 522. 
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exempted by a new Section 7(h) 
from overtime requirements if more 
than half their pay for a representa- 
tive period of not less than one month 
is from commissions and they have a 
regular rate of pay of over 150 per 
cent the minimum applicable to them. 

(6) The Secretary is authorized 
to study the employment effects of 
foreign competition on _ industries 
covered by the act and to report such 
studies to the President and to the 
Congress. 


and (2) the complex problems involv- 
ing rates of pay in hotels, motels, res- 
taurants, and other food service en- 
terprises, and to report the results 
and his recommendations for further 
legislation to the next session of this 
(the 87th) Congress. 

The effective date of the law is 120 
days after enactment. The enact- 
ment date was May 5, 1961, so the 
effective date is September 3, 1961. 
Authority is conferred upon the Sec- 
retary to promulgate rules, regula- 


tions and orders with regard to the 
amendments as of the date of enact- 


ment. [The End] 


(7) The Secretary is required to 
study (1) the complicated system of 
exemptions in the act for handling 
and processing agricultural products, 


UNDER SECRETARY COMMENTS ON UNEMPLOYMENT 

[The following is an excerpt from a recent speech by Under 
Secretary of Labor W. Willard Wirtz.] 

Let’s take, for example, two specific developments in labor rela- 
tions which stem from more general changes in the world’s 





dynamics, to see what they suggest regarding a possible remolding 


in this country of the administration of the employment relationship, 
both by private administrators and by those in government. 

Figures released yesterday [August 2] report that there are today 
5 million unemployed men and women in this country. This represents 
6.9 per cent of the working force (on a “seasonally adjusted” basis). 
This 6.9 per cent figure is the same as the figure for last February, 
despite the fact that these have been six months of general economic 
recovery. 

Over a million and a half of these people have been out of work 
for 15 weeks or more; almost a million of them for over six months. 
Among unskilled workers, one out of every eight is unemployed— 
which is twice the over-all percentage. 

This is the cold, statistical profile of the effect of the technological 
revolution on the American work force, of men being replaced by 
machines and being unable to find new jobs. 

A second development follows from the fact that as the countries 
of Asia and Africa turn to industrialization one of the first products 
they develop for exports is likely to be cotton textiles. Using cotton 
which may have been obtained from the U. S. at 8 cents a pound less 
than American textile manufacturers can buy it for and working on 
it with comparatively low-cost labor, they then sell textiles in the 
United States at prices the American mills simply cannot match. In 
the last five years, cotton textile imports into the United States have 
risen sharply—while employment in the textile mills has dropped 
ominously. 
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Standards Picketing 
Under Section 8 (b) (7) (C) 


By JACK H. OLENDER 





The author of this article suggests that the NLRB has applied 
incorrect theory to the six cases decided under Section 8(b)(7)(C) 
of the National Labor Relations Act, as amended. The Board's the- 
ory, he says, is vulnerable on the ground that it has created a new 
unfair labor practice out of the second proviso of the amendment. 





A Hair perhaps divides the False and True— 
Yes; and a single Alif were the clue— 
Could you but find it—to the Treasure-house 
And peradventure to The Master too.’ 


OMETIMES THE “TRUTH” of highly technical man-made law 

is susceptible to almost as many interpretations as is universal 

or natural law. One such highly technical law is a 1959 amendment 

to the National Labor Relations Act—Section 8(b)(7)(C).*. The pur- 

pose of this paper is to examine a troublesome question arising under 

this section. The question involves the legality of picketing that could 

be described as both “informational” or “standards” (permissible) and 

“recognitional” or “organizational” (both proscribed in the 8(b)(7) 
(C) situation). 

At this writing, six 8(b)(7)(C) cases have been decided by the 
National Labor Relations Board.’ In two of them,‘ the Board deals 
directly with the standards picketing problem. After an examination 
of 8(b)(7)(C) and a more detailed statement of the problem, these 
cases will be considered. It will be submitted that the body of 8(b) (7) 
(C) prohibiting recognitional or organizational picketing under cer- 
tain circumstances can be harmonized with its second proviso by 
viewing the proviso’s reference to standards or informational picket- 
ing merely as a clue to the meaning of the rest of the subparagraph. 





The Rubatiyat of 


Union and Blinne Construction Co., 130 
NLRB, No. 69 (Blinne case); Teamsters, 


‘Edward FitzGerald, 
Omar Khayyam. 


*73 Stat. 544 (1959). 

* Teamsters, Local 239, and Stan-Jay Auto 
Parts & Accessories Corp., 127 NLRB, No. 
132 (Stan-Jay case); Chefs Union, AFL- 
CIO, and Stork Restaurant, Inc., 130 NLRB, 
No. 67 (Stork case); Local Joint Executive 
Board, HREU, and Irwin, 130 NLRB, No. 68 


(Crown case): International Hod Carriers’ 


Standards Picketing 


Local 705, and Cartage and Terminal Man- 
agement Corp., 130 NLRB, No. 70 (Cartage 
case) ; International Typographical Union and 
Chariton Press, Inc., 130 NLRB, No. 90 
(Charlton Press case). 

* Stork case and Crown case, cited at foot- 
note 3. 
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The author, a practicing attorney in Washington, 
D. C., is a member of the District of Columbia bar. 





The Statute 

Section 8(b)(7)(C) is here set out 
in its entirety. 

“8(b) It shall be an unfair labor 

practice for a labor organization or 
its agents— 
“(7) to picket or cause to be pick- 
eted, or threaten to picket or cause to be 
picketed, any employer where an ob- 
ject thereof is forcing or requiring 
an employer to recognize or bargain 
with a labor organization as the rep- 
resentative of his employees, or 
forcing or requiring the employees 
of an employer to accept or select 
such labor organization as their col- 
lective bargaining representative, un- 
less such labor organization is currently 
certified as the representative of such 
employees: 

“(A) where the employer has law- 
fully recognized in accordance with 
this Act any other labor organization 
and a question concerning representa- 
tion may not appropriately be raised 
9(c) of this Act, 

“(B) where within the preceding 
twelve months a valid election under 
section 9(c) of this Act has been con- 
ducted, or 


under Section 


“(C) where such picketing has been 
conducted without a petition under 
Section 9(c) being filed within a rea- 
sonable period of time not to exceed 


thirty days from commencement of 
such picketing: 

“Provided that when such petition 
has been filed the Board shall forthwith, 
without regard to the provisions of 
Section 9(c)(1) or the absence of a 
showing of substantial interest on the 
part of the labor organization direct 
an election in such unit as the Board 
finds to be appropriate and shall cer- 
tify the results thereof: 

“Provided further, that nothing in 
this subparagraph (C) shall be con- 
strued to prohibit any picketing or 
other publicity for the purpose of 
truthfully advising the public (includ- 
ing consumers) that an employer 
does not employ members of, or have 
a contract with, a labor organization, 
unless an effect of such picketing is 
to induce any individual employed by 
any other person in the course of his 
employment, not to pick up, deliver 
or transport any goods or not to per- 
form any services. 

“Nothing in this paragraph (7) 
shall be construed to permit any act 
which would otherwise be an unfair 
labor practice under this Section 8(b).”’ 


To expedite discussion, some of the 
statutory language will be abbrevi- 
ated. “Picket” and its variations will 
be used instead of “to picket or cause 
to be picketed, or threaten to picket 
or cause to be picketed” and instead 


of “picketing or other publicity.” 





° The proviso reference to “any picketing 
«, 


or other publicity” has been described as “a 
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curious lapse in draftsmanship.” “Since 
there has been no previous prohibition of 
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“Forcing or requiring recognition 
or organization” will be used for 
“forcing or requiring an employer to 
recognize or bargain with a labor or- 
ganization as the representative of his 
employees, or forcing or requiring the 
employees of an employer to accept 
or select such labor organization as 
their collective bargaining representa- 
tives.” “Publicity picketing,” “in- 
formational picketing” or “standards 
picketing” will be used for “picketing 
or other publicity for the purpose of 
truthfully advising the public (includ- 
ing consumers) that an employer does 
not employ members of, or have a 
contract with, a labor organization.” 
With the exception of provided” and 


“provided further,’ no words or 
phrases of the section as enacted are 
emphasized ; all other emphasis to the 
language of the section throughout 
the paper has been added by the 
writer. 

The pertinent language of 8(b) (7) 
(C) can be condensed into this state- 
ment: 

“An shall not 


uncertified union 


‘picket ‘where an object thereof is forc- 


ing or requiring’ recognition or or- 
ganization unless it petitions the 
N. L. R. B. within a reasonable time ° 
for a hearing and election.’ This shall 
construed to prohibit any 

for the purpose of 


not ‘be 
picketing 


truthfully * advising the public (in- 





(Footnote 5 continued ) 

‘other publicity,’ why does it rate special 
mention in the proviso? The lapse should 
be given no significance. It would be too 
tortured an interpretation to infer illegaliza- 
tion of ‘other publicity’ from reference to 
it in the permissive proviso where there is 
no intimation of such invalidation in the 
prohibitory part of the section.” Dunau, 
“A Preliminary Look at Section 8(b)(7),” 
48 Georgetown Law Journal 371, at pp. 378- 
379 (1959). 

In Phillips v. I. L. G. W., AFL-CIO, 38 
LC 66,051 (DC Tenn., 1959), the district 
court temporarily enjoined as picketing in 
violations of 8(b)(7)(C) certain 
activity which it assumed, without discus- 
sion, to be picketing: “The picketing con- 
sisted of the posting of the various signs 
with inscriptions set out hereinabove, on 
public property at a point designated by the 
Nashville Police Department, and such signs 
were on stands similar to ones that might 
be carried by an ambulatory picket, but such 
picketing from the beginning of May, 1959, 
had never been carried, but was posted in 
the manner described each morning, and re- 
moved each afternoon, and such signs were 
never carried by an ambulatory picket.” 

Two elements have been described as 
essential to a definition of picketing which 
would be acceptable to the United States 
Supreme Court: “l) a union man or men 
reasonably identifiable as such; 2) located 
within the immediate vicinity of the em- 
ployer’s premises.” Note, “Picketing by an 
Uncertified Union: The New Section 8 
(b)(7),” 69 Yale Law Journal 1393, at p. 
1397 (1960). } 

* What is a reasonable time must be de- 
termined under the particular circumstances. 


possible 
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For example, ten days was held to be un- 
where violence was involved 
Cuneo v. Shoe Workers, 181 F. Supp. 324 
(DC N. J., 1960), 39 LC 966,272. Other 
cases are cited at 3 CCH Lapor Law Re- 
PORTER § 5150. One writer expresses the 
that the term is too and that 
the Board should “spell out by regulation the 
precise shorter periods which are to prevail 
in readily recognizable and specifically de- 
fined situations.” He then goes on to ex- 
press doubt that a satisfactory regulation 
can be drafted and he suggests that thirty 
days may become the minimum as well as 
the maximum. (Dunau, cited at footnote 5, 
at pp. 375-376.) However, it would seem 
that the vagueness of the grace period prop- 
erly permits the taking into consideration 
of the nature of the union’s activity and the 
employer's business. ; 

"Section 9(c)(1) provides for a 
sentation election where a union, employees 
or employer petitions for one and the Board 
finds, after a hearing, that a question of 
representation exists. 49 Stat. 453 (1935), 
as amended by 61 Stat. 143 (1947), 29 
USC Sec. 159 (1953). 

* The trial 


veasonable 


view vague 


repre- 


examiner in an 8(b)(7)(C) 
case would place the burden of proving 
the truth of the publicity on the union: 
“[{I]t is a well settled rule of statutory con- 
struction that whoever seeks to avail him- 
self of the exceptions of a statutory proviso 
must supply the proof necessary to bring 
him within the exception. In the instant 
case, therefore, while I am not persuaded 
that Respondents have satisfied their bur- 
den of proof either as to the leaflets or the 
matter inscribed on the picket signs, I will 
assume for the purposes of this case that 
(Continued on following page) 
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cluding consumers) that an employer 
does not employ members of, or have 
a contract with, a labor organization 
unless an effect of such picketing is 
to induce any individual employed by 
any other person in the course of his 
employment, not to pick up, deliver 
or transport any goods or not to per- 
form any services.’ ” 

Section 10(1) of the National Labor 
Relations Act provides that the Board 
officer shall seek an immediate tem- 
porary injunction in the district court 
when a charge of certain unfair prac- 
tices is made and he has reasonable 
cause to believe it true. It was 
amended to place an alleged violation 
of 8(b)(7) within its priority and 
mandatory injunction scope.° 


The Problem—Apparent Discord 

Member of the National Labor Re- 
lations Board Joseph Alton Jenkins, 
in a speech at the Federal Bar Associ- 
ation Annual Convention, September, 
1960, outlined the 8(b)(7)(C) stan- 
dards picketing problem: 


“The real difficulty in harmonizing 
the sections of the Statute stems from 
the requirement that we endeavor to 
give meaning to all the words which 
have been enacted by Congress. If 
picketing for organization or recog- 
nition is prohibited absolutely (after 


a reasonable time) without the filing 
of a petition, then the question arises 
as to what meaning, if any, there is to 
be attached to the proviso to 8(b) (7) 
(C). On the other hand, if unions may 
picket for organization or recognition, 
but disguise their real object by 
means of setting forth a sign saying 
merely that the company does not 
have a contract with the union, then 
it may be possible by the means of the 
proviso to completely nullify the Con- 
gressional intent expressed in the first 
part of 8(b)(7) to stop such picketing 
unless a petition is filed within a rea- 
sonable period of time, not to exceed 
30 days—provided, of course, that 
this was the Congressional intent. It 
is now squarely up to the Board to 
resolve the apparent inconsistencies 
contained within 8(b)(7) itself.” ?° 
The Board has now had an oppor- 
tunity to resolve the “apparent incon- 
sistencies.” An examination of the 
cases reveals that the sections of the 
statute can be better harmonized. 


The Cases 

The opinions in five of the six 8(b) 
(7)(C) cases decided by the Board 
were handed down February, 1961. 
Of these five, two dealt with the stan- 
dards picketing problem. The other 
three, Biinne,“ Cartage*? and Charl- 





(Footnote 8 continued) 

the leaflets are true .” Retail Store 
Employees Union and Jumbo Food Stores, 
Inc., 5-CP-2, IR-48, p. 11, footnote 13 
(1960). 

°73 Stat. 544 (1959), 29 USC Sec. 158 
(1959 Supp.). 

* Jenkins, The Birth Pangs of the New 
Law, NLRB Release No. 731, Sept., 1960, 
p. 8. 

"Cited at footnote 3. The Board, Mem- 
ber Fanning dissenting, held that 8/b)(7) 
(C)’s restrictions apply to uncertified ma- 
jority as well as minority unions, and it 
rejected the union’s contention that the em- 
ployer’s alleged unfair labor practices were 
legal justification for the union’s picketing. 
These two issues are similarly resolved in 
the Stork case; the discussion of Stork, at 
footnote 24, is devoted to the standards 
picketing problem. For an argument that 
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8(b)(7) is not intended to prohibit picket- 
ing to protest unfair labor practices, see 
Ryan, “Recognition, Organizational and 
Consumer Picketing,” 48 Georgetown Law 
Journal 359, at p. 370 (1959). 

Section 10(1) was amended by the 1959 
legislation to provide that a violation of 
8(a)(2) (employer domination of union) 
filed with the Board will be a defense to 
temporary injunction. 

* Cited at footnote 3. The union picketed 
for the purpose of forcing the employer to 
hire his predecessor’s employees. The Board, 
Member Kimball dissenting, held that 8(b) 
(7)(C) was violated even though another 
section may also have been violated. That 
recognition had been accorded and the only 
dispute was over the terms and conditions 
of employment was held not to disassociate 
the picketing from the proscribed object of 
forcing an employer to bargain. 
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ton Press,“ turned on different issues. 
The 1960 case, Stan-Jay,* involved, as 
will be submitted, the standards pick- 
eting problem, but the Board refused 
to recognize it. 


The Crown Case.**—The union con- 
ducted its picketing only at the public 
entrance to the employer’s restaurant 
and only at times of service to the eat- 
ing public. Delivery stoppages, etc., 
were not induced. The trial examiner 
found, and the Board adopted his find- 
ings on this point, that the object of 
the picketing was recognition or or- 
ganization and that raising working 
conditions and wages at the restau- 
rant to union standards was not an 
object.'® 

The trial examiner concluded that 
the picketing, although recognitional 
or organizational, was not prohibited 
by 8(b)(7)(C) because, since no stop- 
page effect was induced, it was within 
the protection of the second proviso. 
The Board, Members Fanning and 
Jenkins dissenting, rejected this con- 
struction of the statute and held the 
proviso inapplicable where there is a 
present object of recognition. 

“We are that 
added the proviso only to make clear 
that purely informational picketing, 
which publicizes the lack of a union 


satisfied Congress 


contract or the lack of union organ- 
ization, and which has no present ob- 
ject of recognition, unless an 
effect But that is not the situa- 
tion in this case. As the Trial Ex- 
aminer found, apart from the picketing, 
the Union was in fact demanding 
present recognition from Crown.” 

Four times in its opinion the Board 
modifies “recognition” or “object of 
recognition” with the word “present.” 
This word does not appear in 8(b) (7) 
and the Board does not explain why 
only a present object brings the pick- 
eting into the proscribed area. It is 
submitted that the Board is correct in 
requiring a present object and that the 
facts of the case do indicate a “pres- 
ent object”; howerer, it is suggested 
that the Board errs in its theory that 
the production of an effect constitutes 
an unfair labor practice where there 
is no “present object.” As analyzed 


in the harmonization of the statute in 
the next major section of this paper, 


effect” is a criterion for deter- 
mining whether there is a present ob- 
ject; “an effect” is inconsistent with 


“an 


a remote object. The Board’s recog- 
nition of “an effect” in the absence 
of “‘an object” does not meet the dis- 
senters’ objection that: “[t]o hold 
that a work stoppage would convert 
non-recognition and non-organization 








* Cited at footnote 3. The case involved 
the Blinne issues. The Board cited that case 
as controlling. Member Fanning dissented. 

* Cited at footnote 3. 

* Cited at footnote 3. 

*21-CP-4, IR-(SF)-694, p. 9 (1960). 
“[The union] offered no evidence that they 
had ascertained the existence of substand- 
ard conditions before deciding to picket 
Crown, and when they first started picket- 
ing they did not so claim. So at the outset, 
raising Crown’s standards does not appear 
to have been the Respondents’ objective. 
The Respondents contend that their sole 
object was to have Crown hire through the 
union hiring hall. They admit that this 
would have resulted eventually in Crown’s 
having union members in the majority with 
the result that the Respondents could then 
demand recognition and negotiations for a 
then, hiring through 


contract. Originally 


Standards Picketing 


the halls was a means to an end and not 
the objective itself. Even if the Respondents 
did not seek an immediate contract signing 
but only an agreement to use the hiring 
hall, they sought to exact a promise from 
Crown that it would in the future operate 
promise collaterally secured by 
agreement to hire through the 
union hiring hall, most of whose referrals 
would be of union members. Inasmuch as 
Crown had already hired its employees by 
the date of Smith’s last visit, the Respondents’ 
aim apparently, then, was either to require 
Crown to discharge all its employees and 
hire employees referred by Local 681 or 
else to require the existing employees to 
become members of Local 681 as a result of 
the execution of a union-shop contract.” 

“Crown case cited at footnote 
(Italics added.) 


union, a 
Crown's 


a Ota, 3 





picketing into an unfair labor practice 
under Section 8(b)(7)(C) is to write 
into the 1959 amendments an addi- 
tional unfair labor practice.” ** 

The dissenters argue persuasively 
that the proviso should not be inter- 
preted to do this since 8(b)(7) deals 
solely with organizational and recog- 
nitional picketing. The dissenters’ ob- 
jection is not valid if the stoppage 
effect is viewed as an indication that 
the picketing is for “an object” of 
recognition or organization, 

The dissenters’ interpretation of 
8(b)(7)(C) is succinctly stated in 
their quote from Chief Judge Swy- 
gert’s opinion in Getreu v. Bartenders 
Union*® where the district court 
denied a temporary injunction: 

“[S]ubparagraph (C) means that 
although ‘an object’ of picketing may 
be bargaining it is immunized from 
the statute if ‘the purpose’ of such 
picketing is also truthfully to inform 
the public that the employer does not 
have a contract with the union and 
further, if the picketing does not 
curtail picking up, delivery or trans- 
portation of goods or the perform- 
ance of services.” 

In addition to the above-noted 
“new unfair labor practice” argu- 
ment, the dissenters give two other 
reasons for reaching their conclusion. 
They note that practically all informa- 


tional picketing has, as at least an 
ultimate object, recognition or or- 
ganization. Therefore, unless recog- 
nition and organization picketing are 
permitted, so long as they do not have 
“an effect” of inducing work stop- 
pages, there is perhaps no picketing 
to which the second proviso can be 
applied and the second proviso be- 
comes meaningless.”® If the “unless” 
clause is considered separately, this 
reasoning is correct. But, interpreta- 
tion of the “unless” clause as an aid 
in defining “an object” of recognition 
or organization does give meaning to 
the second proviso. Stoppages con- 
vert the perhaps always present ulti- 
mate object into “an object” or, as 
the Board describes it, a “present 
object.” 

Reference is made in the dissent to 
the legislative history of 8(b)(7)(C) 
as supporting the minority’s view. 
The majority opinion** had men- 
tioned a statement ** made by then- 
Senator Kennedy in discussing a 
compromise on the statute effected 
by the conference committee. It is 
noted in the dissent that the refer- 
ence had been made out of context 
and that the statement actually sup- 
ports the minority view. The legislative 
history will not be further considered 
here as the many conflicting state- 


ments made by the many principals 





* Crown case, cited at footnote 3, at p. 8. 

*Getreu v. HREU, Bartenders & Hotel 
& Restaurant Employees Union, Local 58, 
181 F. Supp. 738 (DC Ind., 1960), 39 LC 
{ 66,138. 

* Crown case, cited at footnote 3, at p. 9. 
After analyzing the early district court tem- 
porary injunction cases, one writer con- 
cluded: “it would appear that the courts 
are going to hold that the ‘escape’ proviso 
is not more than a draftsman’s sop thrown 
to the labor movement.” Note, “The Im- 
pact of 8(b)(7)(C) on Organizational, In- 
formational, and Recognition Picketing,” 21 
University of Pittsburgh Law Review 709, at 
p. 717 (1960). 

Mr. Justice Brennan, writing for the Court 
in the Curtis case referred to the 1959 act 
as an aid to interpreting another section of 
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the National Labor Relations Act: “While 
proscribing peaceful organizational strikes 
in many situations, it also establishes safe- 
guards against the Board’s interference 
with legitimate picketing activity. See 
§ 8(b)(7)(C).” While dictum, this state- 
ment indicate that the Court would 
not consider the proviso meaningless. NLRB 
v. Drivers Local Union 639, 362 U. S. 274, 
at p. 291 (1960), 39 LC { 66,351. 

* The Board preceded its reference to the 
Kennedy statement with the assertion that 
2 the legislative history, if it were 
needed to explain what seems to us to be 
clear statutory language, supports this con- 
struction of the Act.” (Italics added.) 

* 105 Congressional Record 16413 (1959); 
quoted in IR-(SF)-694, cited at footnote 16, 
at p. 12. 
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in the legislative history manifest no 
common understanding of the pro- 
posed legislation.”* 


The Stork Case.**—The picketing 
here was enjoined by the Board be- 
cause it had “an effect” of inducing 
stoppages. Again the Board failed 
to recognize “effect” as being a dif- 
ference between informational pick- 
eting and “an object.” It says: “The 
second proviso to Section 8(b)(7)(C) 
does not protect informational pick- 
eting if it has the ‘effect’ of inducing 
individuals employed by any other 
person not to pick up or deliver 
goods.” For 8(b)(7)(C) purposes, 
picketing should not be described as 
“informational” when it has “an ef- 
“an effect” converts it into pick- 
‘w here an object —— 


> 
20 


fect” 





eting ‘ 


See Cox, ‘ ‘The sade tielllie Amend- 
ments to the National Labor Relations Act,” 
44 Minnesota Law Review 257, at pp. 266-267 
(1959): McDermott, “Recognitional and 
Organizational Picketing Under Amend- 
ments to the Taft-Hartley Act,” 44 Mar- 
quette Law Review 1, at p. 15 (1960). 
NLRB trial examiners have made examina- 
tions of the legislative history in their inter- 
mediate reports in several 8(b)(7)(C) cases. 
See, for example, Bartenders Union, cited at 
footnote 19, and Fowler Hotel, 25-CP-2, 
IR-24, pp. 6, 7 (1960) (Chief Judge 
Swygert’s opinion in the temporary injunc- 
tion phase of the case is quoted at footnote 
19); Jumbo Food Stores, cited at footnote 8 
at pp. 13, 14. 

*Cited at footnote 3. 

* The confusion with the stand- 
ards picketing question is viewed is demon- 
strated in Member Fanning’s concurring 
opinion. In his third sentence he states 
that “. . . the Respondent’s conduct 
satisfied the ‘informational picketing’ stand- 
ards set forth in the second proviso. 
He says in the sixth sentence, “Where, as 
here, a union’s picketing fails to meet the 
standards of that proviso Rey 

* Stork case, cited at fo yotnote 3. The trial 
examiner discussed the suspicious nature of 
the stoppages in his intermediate report: 

“Both the nature and paucity of the evi- 
dence concerning these incidents raise ques- 
tions which the record—not made before 
the Trial Examiner—fail to answer satis- 
factorily. Such questions include those which 
might reveal the circumstances of the sud- 


which 
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The Board rejected the trial exam- 
iner’s conclusion that the refusals to 
deliver were isolated and minor 
as to fail in supporting General Coun- 
sel’s claims of It did 
not decide the question of whether 
isolated interferences with deliveries 
would render the picketing unlaw- 
ful.27 Judge Waterman, in his 
curring opinion in the district court 
of the 


tin 
50 


26 


inducement.” 


con- 


temporary injunction phase 
case reasoned that isolated stoppages 
should not taint the picketing with 
the 


He 


disregard of the union’s 


iliegality as he felt the intent of 
union should 
thought tha‘ 
intent 
ful 


be considered. 


wouk! allow restraint of peace- 


picketing without showing 
unlawful and could 


constitutional questions.** It 


an 
objective raise 
is sug- 


den change it 
case of brandy 


_ policy in the delivery of that 
on January 13, 2 days after 
the charge had been filed at the Regional 
Office. And what were the circumstances, 
also, surrounding the one attempt at de- 
livery of a lane case of beer each from 
Liebmann and Ruppert? Furthermore, 
discovered that driver Goetz, for the first 
and only time: since January 1957, was dis- 
patched on January 19, 1960, to deliver a 
case of beer at Stork premises, drove by 
the premises without stopping on busy 53rd 
Street, yet was conveniently under subpoena 
and before the U. S. District Court 3 days 
later as a witness for General Counsel? — 

“The Trial Examiner of course does not 
even suggest that possible efforts to entrap 
the Respondents would be revealed 
such questions to be answered. On 
other hand, from the evidence which in 
the record, the Trial Examiner concludes 
that the incidents are so isolated and minor 
fail in supporting General Counsel's 
claim of inducement.” (p. 11.) 

He concludes: “Under all the circum- 
stances described above, the Trial Examiner 
will recommend that the complaint be dis- 
missed in its entirety. To hold 
he believes, would be to lend applause to the 
spectacle of nimble employers thus playing 
jurisdictional hopscotch on the 
employee rights.” (p. 12.) 

** See Cox, cited at footnote 23, 
26 


who 


were 
the 


1S 


as to 


otherwise, 


graves of 


at pp. 257 
McLeod 7 

F. 2d 760, at 

LC {¥ 66,228. 


HREU, Chefs Local 89, 280 
p. 765 (DC N. Y., 1960), 39 
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gested that although intent is not 
required,”® refusals should not be con- 
sidered “induced” if no more than a 
relatively insignificant minority of de- 
livery men consider refusal of their 
services a reasonable reaction to the 
picketing. Where stoppages are con- 
sidered a reasonable reaction to the 
picketing, the picketing does have “an 
object” of “forcing or requiring” rec- 
ognition or organization—an object 
which is made unlawful by the stat- 
ute. Thus, possible constitutional dif- 
ficulties are avoided. 


The Stan-Jay Case.*°—In Stan-Jay, 
the Board affirmed the trial exam- 
iner’s rulings recommending the union 
cease and desist from picketing in 
violation of 8(b)(7)(C). It was held 
that the section applies to peaceful 
picketing, that seventeen days is a 
reasonable period of time within which 
to require filing of a representation 
petition,®’ and that the stoppage effect 
needn't have been intended by the 
union to constitute a violation. The 


Board relegated the standards picket- 
ing problem to a footnote. Footnote 
10, at the end of the Board’s opinion, 
reads as follows: 


“In his analysis of the ‘second pro- 
viso,’ in the Intermediate Report, the 
Trial Examiner discusses the General 
Counsel’s contention that if picketing 
has both a proscribed objective and 


an informational purpose it is unlaw- 
ful. We consider it unnecessary to 
pass on this discussion in view of the 
finding that the picketing was unlaw- 
ful even if it was informational only, 
because of its effect in stopping de- 
liveries and pickups.” ** 

Rather, it should be said that the 
picketing could not be “informational 
only” and that it had “an object” pro- 
scribed because of its effect. 


Harmonization 

The difficulty in handling 8(b) (7) (C) 
seems to stem from a failure to view 
the body of the section and the second 
proviso to it in proper perspective. 
The second proviso doesn’t purport 
to give any additional rights to unions. 
Neither does it define a new unfair 
labor practice separate from that set 
out in the body of the section. It 
helps to define the unfair labor prac- 
tice of picketing for “an object” of 
“forcing or requiring’ organization 
or recognition. By stating that “noth- 
ing in subparagraph (C) shall be con- 
strued” in a particular manner, it 
offers a clue to the meaning of the 
body of the subparagraph. 

The body proscribes picketing where 
“an object thereof is forcing or re- 
quiring” recognition or organization. 
It is perhaps true that almost all 
standards picketing ** has as an ulti- 





*® Stan-Jay case, cited at footnote 3. 
* Cited at footnote 3. 

* See footnote 6. 

“Since completion of this paper, the 
NLRB decision in Stan-Jay has been 
affirmed by the U. S. Court of Appeals 
(New York). On this point, Circuit Judge 
Hincks writes: “The Board did not make 
a finding as to whether this picketing was 
within the exemption’s scope, because it 
thought that, in any event, the picketing 
had the proscribed secondary effect. We 
agree.” NLRB v. Teamsters, Local 239, 
(CA-2, April, 1960), 42 LC § 16,895. 


“Standards” picketing is aimed at em- 
ployers whose wage and working condition 
standards are lower than the union’s stand- 


746 


ards and who are competing with union 
employers. The nonunion-standards em- 
ployers, because of lower overhead, may be 
able to divert business from union em- 
ployers, thus jeopardizing union members’ 
jobs or forcing them to accept lower stand- 
ards. The purpose of the picketing is to 
force nonstandards employers to adopt union 
standards, The Board discusses standards 
picketing in an 8(b)(1)(A) (recognition 
picketing) case, Radio Broadcast Technicians, 
123 NLRB, No. 55. Trial examiners in 
8(b)(7)(C) cases have cited Radio Broad- 
cast Technicians as proof that there can be 
picketing for only “standards” purposes. 
Fowler Hotel, cited at footnote 23, at p. 7, 8; 
Jumbo Food Stores, cited at footnote 8, at 
p. 15. 
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mate objective organization and recog- 
nition. However, it is submitted that 
the proviso makes it relatively clear 
that “an object” of “forcing or requir- 
ing” recognition or organization does 
not embrace the concept of ultimate 
organization or recognition through 
primarily consumer-directed publicity 
picketing. The proviso provides some 
criteria for determining if the picket- 
ing has as “an object” the “forcing or 
requiring” of recognition or organiza- 
tion. It does have such object if it 


has “an effect” of “induc[ing] any 
individual employed by any other per- 
son in the course of his employment, 
not to pick up, deliver or transport any 
goods or not to perform any services.” 


The inducement of 
such is not made an unfair labor prac- 
tice. Organizational or recognition 
picketing under certain circumstances 
is the unfair labor practice. Although 
the proviso exempts standards picket- 
ing where only the remote object is 
recognition or organization, it does 
not protect picketing where “an ef- 
fect” is the inducement of stoppages. 
Where there are stoppages, the ulti- 
mate objective is not so remote and 
it is conclusively presumed that the 
picketing is not for “the purpose of 
truthfully advising the public” but that 
it has as’ “an object” recognition or 


stoppages as 


organization. In a sentence, stand- 
ards picketing is not proscribed so 
long as it is not so effective as to 
induce stoppages. Where stoppages 
are induced, the object of recognition 
or organization is brought out from 
the realm of permissible remoteness 
and the picketing is conclusively pre- 
sumed to be a means of “forcing or 
requiring’ recognition or organization. 
‘Forcing or Requiring” 

The key phrase in the above har- 
monization is “forcing or requiring.” 
Inducing stoppages in a primary pick- 
eting context is “forcing or requir- 
ing” recognition or organization. This 
conclusion can be supported by first 
recognizing the well-established under- 
lying premise that peaceful picketing 
can constitute “forcing or requiring” 
and then demonstrating, by compar- 
ing 8(b)(7)(C) with the secondary 
boycott provision, that a stoppage 
effect is the stepping stone from stand- 
ards picketing to organizational or 
recognition picketing. 

Peaceful Picketing.— Peaceful pick- 
eting can have compelling force. In 
Stan-Jay, the Board answered the 
union’s argument that peaceful pick- 
eting cannot constitute “forcing or 
requiring” 

“Finally, the words “forcing or re- 
quiring” in Section 8(b)(7) ... have 





(Footnote 33 continued ) 

In International Ladies’ Garment Workers’ 
Union and Saturn & Sedran, 10-CB-1124, 
10-CP-2, IR-99, p. 12 (1960) (Phillips case 
in district court, note 5), it was said that the 
Radio Broadcast Technicians picketing was 
“so untouched by recognitional or organ- 
izational objective ... (as to) .. . fall alto- 
gether outside the prohibition of any part of 
Section 8(b)(7), and would thus not need 
the excepting proviso to render it immune.” 
Thus, the trial examiner does not consider 
it of any value in interpreting 8(b)(7)(C). 
In a case before a trial examiner, an econ- 
omist was called as a witness by the union 
to testify “that the use of non-union labor 
in urban labor markets generally has a de- 
pressionary effect on the general living 
standards and wage levels of the working 
people.” The trial examiner considered the 
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testimony irrelevant as the union had not 
been informed of the economist’s opinion 
prior to the NLRB proceedings. Query: 
Should it not be assumed that most union 
members are generally aware of the con- 
clusion expressed by this expert witness 
and that he was called to authenticate or 
dignify the generally accepted notion with 
his expertise? However, here, the union 
had few facts to support its claim of “stand- 
ards” picketing as it had been unaware of 
the wage rate paid by the employer and, in 
fact, the wage rate was perhaps equal to or 
better than that paid by union employers. 
International Brotherhood of Electrical Work- 
ers, Local 429, and Wilson Sims, 10-CP-7, 
IR-178, p. 5 (1960). The union’s ignorance of 
the employer’s wage rates was significant in 
the Crown case, discussed in footnote 16. 
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their exact counterpart in Section 
8(b)(4) and the Supreme Court spe- 
cifically held .. . that the latter pro- 
vision prohibits peaceful picketing for 
certain objectives.” *4 

“An object” proscribed by the part 
of 8(b)(4) involved in the Supreme 
Court cases was “forcing or requir- 
ing’ secondary boycotts. Of course, 
this is not to say that all peaceful 
picketing necessarily constitutes “forc- 
ing or requiring.” Theoretically, it 
may be said that it is not the means 
(picketing) but the end (“an object”’) 
which is determinative. In the 8(b) 
(7)(C) situation the efficacy of the 
means is made a criterion for deter- 
mining what is “an object,’ and the 
peaceful nature of the picketing is 
irrelevant. 

8(b)(7)(C) Compared With the 
Secondary Boycott Provision.—The 
proscribed object of the picketing in 
the Supreme Court cases cited in 
Stan-Jay was “forcing or requiring” 
secondary boycotts. In the standards 


picketing situation, the employer who 


does not maintain union standards 
and thereby jeopardizes those stand- 
ards by competing with union em- 
ployers bears the brunt of the pick- 
eting. In contrast, the secondary boy- 
cott adversely affects the dealer in 
the boycotted goods and not just its 
producer. There is little question what 
“an object” of such picketing is. The 
customers of the dealer in the boy- 
cotted goods are informed by the 
picket that the goods are non-union. 
The intended effect is that consumers 
will not buy from the dealer, “forcing 
or requiring” him, in turn, to not buy 
the boycotted product. There is no 
need to psychoanalyze the union to 
determine what it really wants or to 


formulate presumptions based on labor 
union theory. Such analysis and pre- 
sumptions are necessary, though, under 
the ultimate object theory of informa- 
tional picketing. 

The amendment made to the second- 
ary boycott provision * at the same 
time 8(b)(7)(C) was enacted lends 
emphasis to the important differences 
in the probable effects of secondary 
boycott picketing and publicity pick- 
eting which may have as an ultimate ob- 
ject recognition or organization. The 
amended provision has a second pro- 
viso similar to 8(b)(7)(C)’s, but it 
states that the paragraph shall not be 
construed to prohibit “publicity, other 
than picketing.” It also has an “effect” 
provision similar to 8(b) (7)(C)’s. Why 
is picketing allowed in one situation 
and only “publicity, other than picket- 
ing” in the other? To further our 
basic labor policy. 

If any basic labor policy can be 
postulated out of the mass of statutes, 
regulations, court and Board decisions, 
it is suggested that it is this: to en- 
hance the collective bargaining process 
with minimal curtailments of the free- 
dom of management, labor and the indi- 
vidual worker. If this can be accepted 
as our basic policy that should serve 
as a guide for legislation, rulings, 
orders and judgments, it can be ob- 
served that the two provisions here 
under examination are consistent with 
it. More important than subjective 
purposes or intended objects are the 
probable effects of the course of ac- 
tion chosen to manifest the intent. A 
probable effect of secondary boycott 
picketing is injury to interests of 
those not primary parties to a labor 
dispute. It is more likely that picket- 
ing will cause this injury than will 





* Stan-Jay case, cited at footnote 3. The 
Supreme Court cases cited by the Board are 
International Brotherhood of Electrical W ork- 
ers v. NLRB, 341 U. S. 694, at pp. 701-703 
(1951); NLRB v. Denver Building and Con- 
struction Trades Council, 341 U. S. 675, at 
p. 691 (1951), 19 LC { 66,347. 
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*73 Stat. 519 (1959). In neither the 
original provision nor the amendment is the 
term “secondary boycott” used. The lan- 
guage is descriptive of the secondary boy- 
cott situation, though. 
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other publicity. Thus, other publicity 
is proscribed only where it has “an 
effect” of stopping deliveries and 
services, etc. The interest of the union 
is stronger in the nonsecondary boy- 
cott situation. It is less likely that a 
third party’s protectible interests will 
be directly affected. So even picketing, 
which is likely to be more efficacious 
than “other publicity,” is permitted 
so long as it does not produce “an 
effect” of stopping deliveries, ete. 
“Forcing or requiring” recognition or 
organization is not nearly so proxi- 
mately related to peaceful publicity 
picketing as is “forcing or requiring” 
a proscribed reaction related to peace- 
ful secondary boycott picketing. Thus, 
“an object” of “forcing or requiring” 
recognition or organi .ation should not 
be presumed where the picketing does 
not have the effect of a signal to stop 
deliveries. 
A Question of Fact 

As suggested throughout this paper, 
where picketing has “an effect” of a 
signal and induces stoppages, a stat- 


utory presumption of its having “an 
object” attaches. Where. as in the 
Crown case,** stoppages are not in- 
duced, “an object” must be found 
from other evidence. In both situa- 
tions, the question is one of fact: do 
the facts indicate “an object”? If 
they show that stoppages have been 
induced, “‘an object” has been estab- 
lished. Or, other facts may show “an 
object,” as it was determined they did 
in Crown. 

There are legal tinges to the fact ques- 
tions in both situations. In the stoppage 
situation, how many refusals to de- 
liver constitute “an effect” of inducing 
refusals? This 
Where there are no stoppages, the fact 
Some 


is discussed above.” 
question becomes more difficult. 
of the trial examiners have discussed 
a presumption of continuation of an 
object as an aid to finding ‘ 
where the union demanded recogni- 
tion prior to the effective date of the 
1959 act and disclaimed that objective 
after the effective date but continued 
to picket.** The majority of the Board 
in Crown indicated in dictum that it 


‘an object” 





* Discussed at footnote 16. 

* Discussed at footnote 27. 

*ILGWU and Saturn & Sedran, Inc., cited 
at footnote 33, at pp. 15-16. (The union is 
entitled to a “presumption of sincerity of 
purpose.” To the same effect, see United 
Association of Journeymen, Local 741, and 
Independent Contractors Association, 21-CP-7, 
IR-(SF)-714, p. 7 (1960), where it was said: 
“T]he General Counsel must therefore 
prove the unlawful object by evidence ex- 
trinsic to the mere occurrence of the picket- 
ing.” Compare with the presumption stated 
in footnote 8. Archibald Cox would treat 
the union’s objective as a question of fact 
and would recognize a rebuttable presump- 
tion that “recognition or union organization 
are objectives of any picketing of an un- 
organized shop.” Cox, cited at footnote 23, 
at p. 267.) 

See, also, International Union of Operating 
Engineers and Whitewater Sand & Gravel 
Co., 21-CP-22, IR-(SF)-764, p. 4 (1960): 
“[T]he change in wording on the picket 
signs constituted no more than a slight and 
sardonic bow to the requirements of Sec- 
tion 8(b)(7)(C).” In Teamsters and Bach- 
man Furniture Co., 13-CP-15, IR-382, p. 8 
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(1960), the trial examiner discussed in some 
detail two Board decisions under 8(b) (1) (A) 


which indicate that the Board will entertain 
presumptions of continuation in 8(b)(7)(C) 
Summarizing the discussion is this 
paragraph: 

“The General Counsel relies on the Board’s 
decisions in Curtis Brothers, 119 NLRB, 
No. 232, and also on the J. C. Penney case, 
120 NLRB, No. 189. It should here be 
explained that although these cases arose 
before the enactment of 8(b)(7) and in- 
volved the doctrine, ultimately rejected by 
the Supreme Court (NLRB v. Teamsters, 
Local 639 (Curtis Brothers, Inc.), 362 U. S. 
274 (1960), 39 LC § 66,351), that picketing 
by a minority union to force recognition by 
an employer invaded the protected rights of 
employees, in violation of 8(b)(1)(A), the 
cases, as the General Counsel contends, 
still present applicable criteria for deter- 
mining whether picketing in a given situa- 
tion is for a recognitional object despite a 
union’s disclaimer of such object. It hap- 
pens that in those cases the nonrecogni- 
tional motive asserted by the unions was to 
organize the employees, which Section 8 

(Continued on following page) 
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cases. 





would use a presumption of contin- 
uation if faced with the problem.* 
However, it is unlikely that this pre- 
sumption will be in issue in cases aris- 
ing out of facts occurring subsequent 


to the effective date of 8(b)(7)(C). 


Reflections 

The Board has been criticized here- 
in for applying incorrect theory to the 
8(b)(7)(C) cases. It has correctly 
inserted a “present’’ requirement into 
“an object,” but it has also indicated 
that “an effect” of inducing refusals 
could exist in the absence of “an ob- 
ject” or “a present object” and that it 
would subject the picketing to injunc- 


tion. What difference does it make if 
picketing is enjoined because it is for 
“an object” or because it has “an 
effect”? “Regardless, it’s enjoined,” 
is one answer. However, a result 
should be based on tenable theory. 
The Board’s theory is vulnerable to 
the dissenters’ attack on the ground 
that the Board has created a new un- 
fair labor practice out of the second 
proviso.*® As the courts will prob- 
ably get a chance at the standards 
picketing problem of 8(b)(7)(C) on 
appeal, perhaps the objections of the 
dissenting members of the Board will 
be more adequately refuted. 


[The End] 








SOME STRIKE BENEFITS ARE GIFTS, RULES REVENUE SERVICE 

Modifying its earlier stand, the Internal Revenue Service has 
announced that it will permit strike and lockout benefits to be excluded 
from gross income of the recipients in some instances as gifts. 


The Supreme Court has not passed directly on this question. It 





has, however, ruled that a jury acted within its province in determining 
that strike benefits were gifts on the facts of the case before it. 
The facts in that case (U. S. v. Allen Kaiser, 60-2 ustc { 9517) 


were that (1) benefits were given to both union and nonunion strikers ; 
(2) they were related to individual need; (3) they were dependent 
upon unavailability of unemployment compensation or local public 
assistance; and (4) no condition was attached to their distribution. 


Citing this case, the Internal Revenue Service has announced that 
in similar factual situations it will permit exclusion of strike or lock- 
out benefits from gross income, and added that whether or not benefits 
are paid only to union members will not alone be determinative 


(Rev. Rul. 61-136, I. R. B. 1961-30, p. 6). 





motivation. The unions had thereby mani- 
fested a preexisting disposition to resort to 
that economically coercive device in order 
to force recognition.” 


(Footnote 38 continued) 

(b)(7) has since outlawed no less than a 
recognitional motive . . . and the language 
of the picket signs used in each case to 


promote organization was construed by the 
Board as having a recognitional purpose 
implicit in them (namely, that the picketed 
plant is nonunion). But what is even more 
significant is that there the post-election 
picketing found by the board to be recog- 
nitional in its purpose was the continuation 
of a preelection course of conduct affirma- 
tively shown to have had a recognitional 
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* Crown case, cited at footnote 3, at p. 3. 
See dissent at pp. 9, 10. 

” Although the statute is not as clear and 
unambiguous as one may wish, it is work- 
able and it is not necessary to “grasp this 
sorry Scheme of Things Entire and 
remold it nearer to the Heart’s Desire.” 
(Apologies to Omar Khayyam and Edward 
FitzGerald, cited at footnote 1.) 
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Legal and Economic History 


of the Secondary Boycott 


By J. JAMES MILLER 





Despite what the Taft-Hartley and Landrum-Griffin Acts have accom- 
plished in the way of controlling the secondary boycott, the issue appears 
to be one that will be debated indefinitely. The author puts the boycott 
into historical perspective, tracing the four basic stages of its develop- 
ment. He concludes that the fate of the boycott is far from settled today. 





66 HE TRUE GROUNDS OF DECISIONS are considerations of 
policy and of social advantage, and it is vain to suppose that 
solutions can be attained merely by logic and the general propositions 
of law which nobody disputes. Propositions as to public policy 
rarely are unanimously accepted, and still more rarely, if ever, are 
capable of unanswerable truth. They require a special training to 
enable anyone even to form an intelligent opinion about them.” ? 


Rise of the Boycott—1I 880-1900 


The term “boycott” arose in the year 1880 when the people of an 
Irish community rebelled against the action of a man by the name of 
Captain Boycott, a landlord’s agent who, at that time, was engaged in 
the collection of rentals and, in cases where collection was not forth- 
coming, evicted the people from the land. In answer to this attempted 
eviction, the various farmers combined in an effort to encourage all 
of Boycott’s employees to ostracize him and have nothing further to 
do with him. From this action, the term “boycott” came into existence.* 

30ycotting as such, however, had been practiced for many cen- 
turies by many groups other than labor unions. It is only the term 
that is of relatively recent origin.* For many years, boycotting has 
been practiced in all manners and forms. There have been consumer’s 
boycotts directed toward certain products or sellers, political boycotts 
involving two or more political groups and international boycotts 
involving two or more countries. Innumerable examples could be 
given of the boycott in use by many different groups of people in 
past centuries. Boycotting by labor unions, however, is of relatively 





1 Vegelahn v. Guntner, 167 Mass. 92 (1896). 

*Harry W. Laidler, Boycotts and the Labor Struggle, John Lane Co., New York, 1913, 
pp. 23-27. 

*The word “boycott” was first used in the United States in State v. Glidden, 55 Conn. 
46, 8 Atl. 890 (1886), when the courts made reference to the boycott incident in Ireland. 
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recent origin. It was only shortly 
after the highly publicized incident 
that took place in Ireland that the 
boycott, as it was now termed, was 
adopted in this country as a weapon 
of labor unions. The Knights of La- 
bor, predominant in the United States 
around this period, adopted the boy- 
cott as one of their weapons and, 
with this adoption, the boycott be- 
came progressively more important 
as a tool or weapon in labor disputes. 
In this earlier period, the 1880's, the 


boycott was restricted in use mainly 


to the Knights of Labor and was 
characterized by the use of threats 
and intimidation. 


Toward the end of the century, the 
boycott came to be used by the other 
labor groups, the American Federa- 
tion of Labor and the railroad em- 
ployees. The use of the boycott by 
railroad employees was especially 
noted in the year of the famous Pull- 
man strike.* 


The American Federation of Labor, 
the new general organization of the 
time, was destined to become one of 
the greatest advocates of the sec- 
ondary boycott and simultaneously 
became entangled, as did the national 
unions, in many court cases dealing 
with the boycott. In the year 1886, 
the year of the first annual conven- 


tion of the American Federation of 
Labor, the following statement was 
made: “It shall be the duty of the 
executive council to secure the uni- 
fication of all labor organizations, so 
far as to assist each other in any 
justifiable boycott.” > With this mod- 
est beginning the boycott became an 
important weapon of the American 
Federation of Labor. A few years 
after its first convention, the federa- 
tion began publishing its “we don’t 
patronize” list and it came to rely 
heavily on the boycott as a device to 
be used in attaining aims of union 
recognition. With the turn of the 
century, however, there was a notable 
change in the use of the boycott. 
Recognition of the antagonism held 
toward boycotts by the courts re- 
quired unions to depend more upon 
veiled threats rather than force and, 
later, because of continued legal pres- 
sure, the peaceful boycott made its 
appearance, substituting persuasion 
or education for the use of veiled 
threats or force by the union. In the 
very early period (1880’s) the legal 
status of the boycott had been in a 
confused state “due to the differences 
in economic sympathies of courts, 
their method of approach to and dif- 
ferences of opinion among them as 
to the fundamental question in all 
such controversies ....”® With the 





*W. F. Burns, The Pullman Boycott: A 
Complete History of the Railroad Strike, 
McGill Printing Co., St. Paul, Minn., 1894. 
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5 Proceedings of Ist Annual Convention of 
the American Federation of Labor, I, 1886, p. 4. 

* Paramount Enterprises v. Mitchell, 140 So. 
328. 
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passage of the Sherman Antitrust Act 
in 1890, the courts had something 
more substantial upon which to base 
their decisions. Important cases evi- 
denced the fact that the federal courts 
in general accepted the fact that un- 
der the Sherman Act boycotts were 
to be considered illegal. The Dan- 
bury Hatters case, one of the most 
important of this era, resulted in the 
union being assessed a sum amount- 
ing to $232,000 in payment of damages 
claimed as a result of the boycotting 
of the firm Loewe and Company.’ In 
a struggle for a closed shop the union 
had encouraged dealers and the pub- 
lic to cease purchase of the Loewe 
company’s products, and as a result 
of this boycott the company claimed 
a loss of trade amounting to $88,000. 
This case, along with the Buck Stove 
and Range Company case, clearly indi- 
cated the position of the courts in 
respect to boycotting by unions.* It 
is important to note, however, that all 
courts did this attitude 
toward the boycott. Some courts in 
rendering decisions applied what may 


not present 


be referred to as the “civil rights doc- 
trine’” or “economic approach doctrine” 
in deciding boycott cases and doing 
so did not consider all labor boycotts 
illegal.° The civil rights doctrine im- 
plied that unions could act as they 
saw fit, assuming no tort was in- 
volved in such action. The economic 


approach doctrine permitted inten- 
tional infliction of harm by the union 
only if the facts of the case could 
justify it. The civil rights doctrine 
was thus extremely liberal in relation 
to boycott actions of unions. The 
latter doctrine attempted to judge 


-ach case on its merits. 


Decline of the Boycott— 
1900-1932 

In the first decade of the new cen- 
tury, with the courts’ decisions rest- 
ing heavily against the use of the 
boycott, the boycott as a weapon ot 
tended to decline somewhat 
in use and importance. The 
list of the American Federation of 
Labor and the national boycott dis 
appeared from the labor scene when 
the late Mr. Samuel Gompers, then 
president of the American Federation 
of Labor, announced its suspension 
in March of 1908.° Since the Su- 
preme Court’s attitude toward the un- 
fair list forced its abandonment, the 


unions 
unfair 


federation had no other choice but to 
follow the mandate of the Court. 


However, at the annual AFL conven 
tion, general discussions were held 


pertaining to employers who evi- 
denced, in some manner, antagonism 
toward No formal action 
was ever taken on these discussions ; 
however, the principle was the same 
as placing them on the unfair list, 
since all who attended the conven- 
tions went away from them knowing 


unions. 


which employers were considered un- 
fair by the federation.** Despite this 
method of evading the wrath of the 
courts, the continued its 
downward trend in importance be- 


cause of the constant pressure brought 


be Vc tt 


to bear against it. 

Despite the fact that the boycott 
was entering, so to speak, a twilight 
period at this time, the stage was be 
ing set for the introduction of even 
more powerful boycotts thin that of 
the unfair list of the Feder ition. In 
1907, one year before the wiufair lists 


were eliminated, the Building Trades 





* Loewe v. Lawlor, 208 U. S. 274 (1908); 
Lawlor v. Leewe, 235 U. S. 522 (1915). 

® Buck Stove and Range case, 221 U. S. 418 
(1911). 

* Charles O. Gregory, Labor and the Law, 
W. W. Norton and Co., New York, 1946, 
p. 81. 
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* Samuel Gompers, American Federationist, 
Vol. XV, March 8, 1908, p. 192. 

*"P. H. Douglas, C. N. Hitchcock and 
W. E. Atkins, The Worker in Modern Eco- 
nomic Society, University of Chicago Press, 
Chicago, 1923, p. 650. 
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Department and Metal Trades De- 
partment of the American Federation 
of Labor were organized. As was 
stated in the American Federationist 
concerning the Building Trades De- 
partment: 


“No other agency can compare 
with it [boycott] in directness and 
efficiency in the fight for better con- 
ditions and the thorough unionizing 
of the allied crafts .. With every 
trade employed upon a building from 
the turning of the first spadeful of 
earth until the window shades are in 
position, standing shoulder to shoulder, 
a solid unit, each refusing to turn a 
hand until the contract for every 
hour’s labor on the job has been let 
to a fair firm—the owner and the 
contractor must do business with our 
organization,” 7” 


In later years the boycott was to 
be extensively employed by these 
departments of the federation in the 
form of refusal to handle unfair work 


and in the form of sympathy strikes. 


From approximately 1910 to the 
mid-1930s, however, there was, as 
mentioned, a great reduction in the 
use of the boycott as a weapon by 
unions. Continued pressure of the 
courts against the boycott was indi- 
cated by the decisions rendered in the 
Duplex case** and the Bedford Cut 
Stone case.** The Duplex case involved 
the Machinist’s Union’s attempt to 
attain closed shop conditions by ap- 
plying strong pressure upon cus- 
tomers of the firm and other union 
men by threatening sympathy strikes, 
blacklisting and other penalties. This 
case definitely established the fact 
that the boycott was still iliegal 
despite passage of the Clayton Act of 


1914, an act unions had hoped would 
extricate them from the interference 
of the courts.*® It had been the belief 
of unions that the Clayton Act, an act 
that had been promoted strongly by 
unions, would remove them from con- 
trol of antitrust legislation. The op- 
timism of unions over passage of the 
Clayton Act was short lived, however, 
when the manner in which the courts 
were to interpret this new legislation 
became evident. The Duplex decision 
and the later Bedford Cut Stone deci- 
sion completely shattered the unions’ 
hopes of freedom from court interfer- 
ence. The legal position of the boy- 
cott was clearly indicated to unions, 
thus forcing them to curtail the use 
of the boycott as a weapon. As one 
writer commented on this period, 
“Adverse court decisions have dimin- 
ished labor’s reliance on the boycott, 
though the weapon is still used.” *® 


Legal Encouragement of the 
Boycott—1 932-1947 


In 1932, the Norris - LaGuardia 
Act ** was passed and with it came, 
in indirect fashion with denial of in- 
junctions, the legalization of the sec- 
ondary boycott. The courts prior to 
the passage of this act tended toward 
greater liberality in their decisions in 
respect to boycott cases. With the 
passage of this act liberality on the 
part of the courts was evidenced to 
such a degree that boycotts came to 
be accepted action by the unions. 
This shift, of course, did not result 
immediately with the passage of the 
act, but by the late 1930s such was 
the genera! position held by the fed- 
eral courts. For example, the court 
in one case stated: “Such pressure 











” American Federationist, Vol. 16, June, 
1909, pp. 526-527. 

* Duplex Printing Press Company v. Deer- 
ing, 254 U. S. 443 (1921). 

“ Bedford Cut Stone v. Journeymen Stone 
Cutter’s Association of North America, 274 


U. S. 37 (1927). 
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* 38 Stat. 730. 

* Joel Seidman, Union Right and Union 
Duties, Harcourt, Brace and Co., New York, 
1943, p. 69. 

"47 Stat. 70. 
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on others, often termed a ‘secondary 
boycott’ falls within the sections 
[Section 4, subsections (g), (h) and 
(i) of the Norris-LaGuardia Act] and 
cannot be enjoined.” ** It may be 
noted at this point that some legal 
authorities felt that such decisions as 
the above reflected a too liberal inter- 
pretation of the Norris-LaGuardia 
Act. Their attitude that such 
liberal interpretation practically ne- 
gated any application of the Clayton 
Act to labor unions and their activi- 
ties..° Whether this attitude is cor- 
rect or not not alter the fact 
that by the late 1930s and early 
1940s boycotting by unions was no 
longer repressed by the federal courts. 


was 


does 


It is pertinent at this point to com- 
ment briefly on two decisions that 
verify the foregoing statement and 
which indicate the transposition of 
the courts’ attitude toward boycott- 
ing which had taken place in this 
recent period. Of the two cases, the 
Hutcheson case in 1941 *° may be con- 
sidered the turning point in the 
courts’ feeling toward the boycott. 
Justice Frankfurter, in rendering the 
majority opinion stated in part: 


“It is at once apparent that the 
acts with which the defendants are 
charged are the kind of acts protected 
by Section 20 of the Clayton Act. 
The refusal of the carpenters to work 
for Anheuser-Busch or on construc- 
tion work being done for it and its 
adjoining tenant, and the peaceful 
attempt to get members of other 
unions similarly to refuse to work, are 
plainly within the free scope accorded 
to workers by Section 20 for ‘termi- 
nating any relation of employment,’ 
or ‘ceasing to perform any work or 
labor,’ or ‘recommending, advising, or 
persuading others by peaceful means 





* Wilson and Company v. Birl, 105 F. 2d 
948 (1939), 1 LC § 1152. 

*W. L. Dennis, “The Secondary Boy- 
cott,” First Annual Conference on Labor, New 
York University, New York, 1938, p. 360. 
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to do so.’ The picketing of Anheuser- 
3usch premises with signs to indicate 
that Anheuser-Busch was unfair to 
organized labor, a familiar practice in 
similar situations, comes within the 
language ‘attending at any place 
where such person or persons may 
lawfully be, for the purpose of peace- 
fully obtaining or communicating in- 
formation, or from peacefully per- 
suading any person to work or to 
abstain from working.’ Finally, the 
recommendation to union 
and their friends not to use or buy 
the product of Anheuser-Busch is ex- 
plicitly covered by ‘ceasing to patron 
ize—any party to such dispute, or 
from recommending, advising, or per- 


members 


suading others by peaceful and lawful 


means so to do.’ 

The foregoing clearly indicates the 
radical change in the courts’ attitude 
toward boycotting, as compared to 
the stand taken by the courts in the 
earlier cases cited. 

The Allen Bradley case,** one of the 
more publicized boycott cases of re- 
cent years, was an affirmation of the 
Court’s decision given four years pre- 
viously in the Hutcheson case. In this 
case the Court stated: 

“The means it adopted to 
tribute to the combination’s purpose 
fall squarely within the ‘specified acts’ 
declared by Section 20 [of the Clay- 
ton Act] not to be violations of fed- 
For the union’s contribution 


con- 


eral law. 
to the trade boycott was accomplished 
through threats that unless their em- 
ployers bought their goods from local 
manufacturers the union laborers 
would terminate the ‘relation of em- 
ployment’ with them and cease to 
perform ‘work or labor’ for them ; and 
through their ‘recommending, advis- 
ing, or persuading others by peaceful 

US. v, Hutcheson, 312 U. S. 219 (1941), 
3 LC § 51,110. 

** Allen Bradley Company, et al., v. IBEW, 
Local 3, 325 U. S. 797, 9 LC ¥ 51,213. 
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and lawful means’ not to ‘patronize’ 
sellers of the boycotted electrical 
equipment. Consequently, under our 
holdings in the Hutcheson case and 
other cases which followed it, had 
there been no union-contractor-man- 
ufacturer combination the union’s 
actions here, coming as they did 
within the exemptions of the Clayton 
and Norris-LaGuardia Acts, would 
not have been violations of the Sher- 
man Act.” 


These foregoing decisions were 
later reaffirmed by the decision ren- 
dered in the case of United Brother- 
hood of Carpenters and Joiners of 
America v. U. S. in 1947.?? 


Even prior to these major decisions, 
which altered the legal position of 
the boycott, boycotting had tended 
to rise in importance once again as a 
weapon of unions, after little use for 
a period of years. In this latter period, 
an alteration took place in the form 
of the boycott as compared to the 
earlier period. Unfair lists, the pop- 
ular device of earlier years, were still 
utilized, but on the basis of action by 
individual unions rather than as a 
list of unfair employers cited by the 
American Federation of Labor.** 
The reasons for this change was to 
prevent the federation from becoming 
entangled in court cases. 


In addition, the use of the sym- 
pathy strike and refusal to handle 
unfair work became a more prevalent 
method of applying the boycott. How- 
ever, the sympathy strike never did 


gain widespread use in this country, 
although it has retained some impor- 
tance in certain fields such as motor 
transportation, water front work and 
equipment installation.** 


The refusal to handle unfair work 
grew in importance as legal attitudes 
changed. Unions such as the Inter- 
national Typographical Union and 
the Building Trades Union have for 
a number of years now used this as 
a method of attaining their desired 
ends. Various representatives of the 
Building Trades Union have empha- 
sized the importance of the refusal to 
handle unfair work as a means of 
maintaining the closed shop and pre- 
venting infiltration of nonunion labor. 
The Typographical Union has also 
emphasized the importance of this de- 
vice. “The right to refuse to handle 
such ‘unfair work’ is fundamental 
with the Printing Trades Unions. It 
has long been conceded by union 
employers in our industry, in con- 
tracts and other documents and in 
conferences.” *° 


The most rapidly growing device 
for the applying of the boycott in this 
latter period was the use of picketing. 
Relatively unimportant in earlier years, 
it became one of the strongest means 
of boycotting employers at the dis- 


posal of the union. As the courts 
became more liberal in their interpre- 
tation of the Norris-LaGuardia Act, 
boycotting through the use of picket- 
ing became prevalent. Cases such as 
the Senn case,* the New Negro Alli- 





* 330 U. S. 395 (1947), 12 LC ¥ 51,241. 

* For examples of unfair lists issued by 
international unions, see the following issues 
of the Stove Mounters and Range Workers 
Journal, published by the Stove Mounters 
International Union, St. Louis, Mo. (1936- 
1944): Vol. XLI, No. 2, p. 21 (1936); Vol. 
XLI, No. 4, p. 25 (1936); Vol. XLII, No. 2, 
p. 25 (1937); Vol. XLII, No. 3, p. 17 (1937). 

See also: The Retail Clerks International 
Advocate, September-October, 1938, p. 20 
and November-December, 1936, pp. 24-25; 
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Journal of Electrical Workers and Operators, 
May, 1934, pp. 215-216; Machinists Monthly 
Journal, February, 1938, p. 85. 

* Morris L. Cook and Phillip Murray, 
Organized Labor and Production, Harper and 
Brothers, New York, 1940, pp. 61-62. 

* “Chicago Printing Trades Unions Battle 
Donnelly Company,” Typographical Journal, 
February, 1943, p. 72. 

% Senn v. Tile Layers Protective Union, 
Local 5, 301 U. S. 468 (1938), 1 LC § 17,023. 
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ance case,?" and the Thornhill case ** 
exemplified the liberality of the courts’ 
attitudes toward the use of picketing 
by unions. This liberality was cli- 
maxed in 1940 when the decision 
rendered in the Swing case declared 
picketing to be the equivalent of free 
speech and thus free from interference 
by both the state and federal courts.” 

Because of the courts’ liberality in 
picketing cases and because picketing 
has distinct advantages, such as requir- 
ing fewer people and less money, bring- 
ing pressure before the premises of 
the person in the dispute and not 
requiring as much cooperation of the 
public as does the publication of unfair 
lists,*° picketing has become the major 
device for applying the boycott in 
recent years, as contrasted to the use 
of the unfair list in earlier periods. 
But, as was the case with other devices, 
picketing was highly restricted in 
1947 when the Labor Management 
Relations Act became a part of our 
federal legislative pattern. 


The Labor Management Relations 
Act and Its Effect on the Boycott 


On June 30, 1947, the Labor Man- 
agement Relations Act of 1947 went 
into effect, changing once again the 
legal status of the secondary boycott. 
Boycotts, which had tended to become 
practically free from government inter- 
ference through liberal court inter- 
pretations of the Norris-LaGuardia 
Act were once again restricted by 
law. The section dealing with sec- 
ondary boycotts was worded by Con- 
gress in such a fashion that many 


types of secondary boycotts came within 
the scope of the Act, despite the fact 
that the word “boycott” is not even 
used in the Act.*? 

The Act contains, primarily, four 
sections that deal directly with the 
issue of boycotts.*? Section 8(b) (4) 
deals with boycott actions of unions 
which are banned by the Act. Sec- 
tions 10(j) and 10(1) deal with the 
method whereby unions may be re- 
strained from engaging in actions cur- 
tailed under Section 8(b)(4), while 
Section 303 permits suits to be brought 
in court by parties injured by unions 
who have engaged in illegal boycott 
activities as specified by the Act. 

As decisions were rendered under 
the Act the particular legal status of 
the boycott gradually became clear. In 
the first case decided by the National 
Labor Relations Board pertaining to 
secondary boycotts, it was stated that 
the action of a sister local ordering 
other locals to cease handling products 
of a certain manufacturer, violated 
Section 8(b) (4) (a) of the Act.** Sec- 
ond, where a union sought to organize 
employees of another employer and 
called a strike of its own men to bring 
it about, the Board ruling was that 
such action was denied by the boy- 
cott provisions of the Act.** Third, 
in a three-two decision, the Board 
decided that peaceful picketing and 
“we do not patronize” lists were ille- 
gal.**> Fourth, the Board stressed the 
fact that it was wrong under the Act 
to use an employer to force a second 
business to unionize its plant.*® Fifth, 
the Board stated that it was illegal 





* New Negro Alliance v. Sanitary Grocery 
Company, Inc., 303 U. S. 552 (1938), 1 LC 
{ 17,030. 

* Thornhill v. Alabama, 
(1940), 3 LC § 51,112. 

* American Federation of Labor v. Swing, 
312 U. S. 321 (1940), 3 LC § 51,112. 

” Ludwig Teller, The Law Governing La- 
bor Disputes and Collective Bargaining, Baker 
Voorhis Co., New York, 1941, Vol. I, p. 328. 

* Section 8(b)(4) deals with activities 
that are forbidden. 


310 U. S. 88 
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* Section 8(c) and Section 502, although 
not dealing directly with boycotts, are also 
important. The first deals with freedom of 
speech, the other with forced labor. 

* Matter of Schenley Distillers Corporation, 
78 NLRB, No. 504. 

* Matter of Watson’s Specialty Store, 80 
NLRB, No. 91. 

* Matter of Wadsworth Building Co., Inc., 
81 NLRB, No. 132. 

* Matter of Montgomery 
NLRB, No. 26. 


Fair Co., 82 
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under the Act to picket an employer 
to force him to cease dealing with a 
nonunion group, despite the fact that 
such picketing was peaceful.*” 

The Board in other decisions indi- 
cated activities which they felt did 
not constitute violations of the Act 
as written. First, the Board stated 
that direct attempts on the part of 
unions to induce or encourage em- 
ployers, rather than employees, did 
not come within the prohibitory word- 
ing of the section.** Second, efforts 
made by unions to induce railroad 
employees to strike was also not cov- 
ered by the Act.*® Third, the Act did 
not apply to one man strikes.*° Fourth, 
the Board would not consider that 
illegal action was involved when a 
primary strike incidentally caused other 
employers to cease doing business 
with the employer.** Fifth, violence 
on the picket line, although not to be 
condoned, does not convert primary 
action into secondary action which is 
banned by the Act.*? 

In the case of Building and Construc- 
tion Trades Council, the Board stated 
that primary employers may be placed 
on an unfair list even though such 
action may cause others to cease busi- 
ness relations with the firm.** In still 
another case, the Board ruled that 
“hot cargo” clauses placed in a con- 
tract are legal and may be enforced 
by the union.“ 

From the foregoing limited presen- 
tation of cases under the Labor Man- 
agement Relations Act of 1947, two 


situations become evident. The boy- 
cott was severely restricted by the 
passage of the Act, reversing the 
pendulum swing noted by passage of 
the Norris-LaGuardia Act. How- 
ever, despite legal controls, inadequate 
wording had still left serious loop- 
holes as far as complete oblitera- 
tion of the boycott was concerned. 
With the intention of closing these 
loopholes, amendments to the boycott 
provisions were included in the Labor- 
Management Reporting and Disclo- 
sure Act of 1959. Basically the Act 
attempted to control further boycott 
activities by unions by (1) a change 
in phraseology as found in the Act of 
1947 and (2) bv additional controls 
being placed on boycotting activity. 

For example, Congress replaced the 
words “employee” and “employer” as 
found in Section 8(b) (4) (i) and 8(b) 
(4) (ii) of the Act of 1947 with the 
words “individual” and “person” and 
in addition dropped the word “con- 
certed” from Section 8(b)(4)(i) in 
order to further circumscribe boy- 
cotting and to prevent decisions as 
found in the Matter of International 
Rice Milling Company, Inc.** 

The Labor-Management Reporting 
and Disclosure Act of 1959 further 
voided all “hot cargo” and 
illegalized them except in well-defined 
cases as found in the construction and 
the garment industry. Prior to the 
passage of this Act it might be noted 
that the ICC had already ruled that 
“hot cargo” clauses did not affect in 


clauses 





* Matter of Samuel Langer, 82 NLRB, No. 
132. 

* Case cited at footnote 37. It is notable 
to mention at this point that one of the 
boycott cases investigated by a special sub- 
committee of Congress in 1948 was of this 
nature and as such was considered legal 
under the law. (Fritos Case, Investigation of 
Secondary Boycotts.) Hearings before a 
Special Subcommittee of the Committee on 
Education and Labor. HR 80th Congress 
Second Session Pursuant to H. Res. 111. 
(80th Congress.) Hearing held at Wash- 
ington, D. C., May 4, 1948, U. S. Gov't 
Printing Office, Washington (1948). 
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* Matter of International Rice Milling Co., 
Inc. et al., 84 NLRB, No. 47. This decision 
was upheld by the Sup. Ct., June 4, 1951. Jn- 


ternational Rice Milling Co. v. NLRB, 341 
U. S. 665, 19 LC 66,346. 

” Matter of Gould and Preisner, 82 NLRB, 
No. 137. 

“" Matter of Pure Oil Co., 84 NLRB, No. 38. 

“ Case cited at footnote 39. 

* Building and Construction Trades Council, 
87 NLRB, No. 136. 

“ Teamsters Union-Conways Express Case, 
87 NLRB, No. 30. 

* Case cited at footnote 39. 
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any way a common carrier’s obliga- 
tion to fulfill on the transportation 
of goods. 


In addition the Landrum-Griffin Act 
further defined regulations concern- 
ing picketing as it related to sec- 
ondary boycott activity. Precisely: 
(1) extortion picketing, (2) picketing 
of an already legally organized and 
recognized establishment, (3) picket- 
ing where a valid election has been 
held in the preceding 12 months and 
(4) picketing carried on for more than 
30 days without a recognition request 
are all banned. Informational picket- 
ing, however, is still permitted.** 


Conclusions 

The boycott, as indicated by the 
foregoing, has thus passed through 
four basic stages: the period of 
emergence when unions came to rec- 
ognize the importance of the boycott 
as a strong weapon to be used exten- 
sively against employers; the period 
of illegality when the courts, through 
application of common law, the Sher- 
man Act and the Clayton Act, reduced 
the boycott to the status of an ineffec- 
tual weapon; the period of legal ac- 
ceptance by the courts, through liberal 
interpretation of the Norris-LaGuardia 
Act, refraining from intervention in 
unions’ use of the boycott; and the 


final and present status under the 
Labor Management Relations Act as 
amended by the Landrum-Griffin Act 
that permits very little in the way of boy- 
cott action by unions. The pendulum- 
like swings to which the boycott has 
been subjected, legally speaking, indi- 
cates, if nothing else, the uncertainty 
in the minds of the government as to 
which attitude is correct, 


It might be mentioned at this point 
that hearings are currently being held 
before the House Conimittee on Educa- 
tion and Labor considering the advisa- 
bility of exempting construction unions 
from boycott provisions currently exist- 
ent. In light of this legal vacillation it 
becomes quite obvious that the sec- 
ondary boycott matter is far from 
settled. There are still many mis- 
understandings, legal and otherwise, 
as to the status that the boycott should 
enjoy. Careful investigation of cases 
over the years indicates the misunder- 
standings and vagueness existent not 
only in the minds of legislators, but 
court justices, lawyers and others. 
This is a problem area that perhaps 
will never be resolved to the satis- 
faction of everyone. We can hope 
however that future handling of this 
problem will be less subject to the 
severe extremes we have noted and a 
more consistent treatment be given to 


this vital legal area. [The End] 





The 





| NONDISCRIMINATION REQUIREMENT ANNOUNCED 
3ureau of Apprenticeship and Training of the Department 
of Labor will hereafter require a specific statement of nondiscrimina- 
tion in all apprenticeship standards of government contractors, and 
will make such a provision a prerequisite for the registration of new 
apprenticeship programs, Secretary of Labor Goldberg has announced. 
True to his recent promise, Rep. Powell, Chairman of the House 
Committee on Education and Labor, has introduced H. R. 8219, which 
wouid bar any federal assistance or any learner rates under the FLSA, 


the Walsh-Healey Act and the Davis-Bacon Act to any apprentice 


program operated on a discriminatory basis. 





“NLRB v, IAM, Lodge 942 (Alloy Mfg. 


Co.), 263 F. 2d 796 (CA-9, 1959), 36 LC 


Secondary Boycotts 


{ 65,214; 265 F. 2d 239 (CA-9, 1959), 37 LC 
{ 65,400, 
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Proceedings of the Second Regional 


Advisory Conference on Administration 
Held by the NLRB Second Region 


Introduction 


By MORRIS D. FORKOSCH 





This conference was held in New 
York City on December 14, 1960. 
The introduction is supplied by the 
editor of the conference papers, 
Professor Forkosch of the Brooklyn 
Law School. 





N THE SEPTEMBER, 1960 is- 

sue of the Lasor Law JourNAL, 
at pages 857 to 863, this writer “re- 
ported” quite unofficially on two over- 
all methods whereby the General 
Counsel sought to improve the quan- 
tity and the quality of his office’s 
processing and procedures. 

The first such method involved 
the expedited program to speed up 
the complaint procedures via “target 
dates”; the second method, with 
which we are now solely concerned, 
involves the Regional Advisory Con- 
ference on Administration (RACA),. 

Each of the 26 regions throughout 
the country, under the guidance of its 
regional director, is to hold such a 
conference and the aforesaid “report” 
concerned that held by the Second 
Region in New York City on April 


20, and continued on May 18, 1960. 
The purpose of such conferences was 
set forth through a quotation from 
the letter-invitation extended to the 
participants by Ivan C. McLeod, the 
Regional Director: 

“This 
improve and accelerate the admin- 
istration of justice primarily at the 
regional office level, to evaluate es- 
tablished as well as recently adopted 
formal and informal procedures, to 
generate and study relating 
thereto, and to strengthen and ex- 
From 


Conference is designed to 


ideas 


pand avenues of cooperation. 
educators and practicing experts in 
the field of labor relations, like your- 
self, we hope to elicit suggestions 
and comments in free and forthright 
discussions that will help us better 
to effectuate the policies of the Act.” ? 


This first all-day conference proved 
so successful that a “continuing” one 
was held the following month. At 
this time practically everyone present 
agreed on the value and continuance 
of these conferences. 





*For the conference agenda, the discus- 
sions and details and this writer’s opinions, 
the reader is referred to the aforesaid article. 
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“A suggestion was made at both 
conferences that a series of confer- 
ence committees be set up by the 
regional director to examine specific 
topics and areas and to report their 
findings to a future conference. This, 
it was felt, would be timesaving and 
provide a better picture than by hav- 
ing 50 people assemble in a committee 
on the whole, with everyone discuss- 
ing every topic. The regional di- 
rector did not know whether authority 
existed for this, but it was an unani- 
mously approved suggestion.” 

Apparently there was authority, for 
under date of November 1b, 1960, 
Ivan McLeod directed a letter to the 
participants in the first RACA, in- 
viting them to attend a second all-day 
conference on December 14, 1960. 
The letter requested suggestions for 
the agenda, referred to the earlier 
suggestions for committees (listing 
those already proposed) and asked 
for views on which should be formed 
and for those who would be avail- 
able to serve thereon. On this latter 
“service’ aspect the response was 
terrific. 

Under date of November 22, 1960, 
the Regional Director wrote a gen- 
eral letter to all participants, inform- 
ing them of the place (again the 
Association of the Bar of the City 
of New York) and times (again a 
morning and afternoon session, with 
a lunch break). In addition a time 
schedule was included, as follows: 

Welcoming remarks by Regional 
Director. 

Report by Committee on Investi- 
gation of Unfair Labor Practice Cases. 


General discussion. 


Report by Committee on Formal 
Unfair Labor Practice Proceedings. 


General discussion. 


Report by Committee on Settle- 
ment Procedures. 
General discussion. 


Second Regional Conference 


Report by Committee on Compli- 
ance Procedures. 

General discussion. 

Report by Committee on Election 
Problems. 

General discussion. 


It can be seen from the above that 
five committees had formed, 
and the general letter included a sep- 
arate sheet giving the composition 
of these committees, with names and 
addresses. A personal letter, under 
the same November 22 date, 
sent to the chairman of each commit- 
tee, entrusting to them the tasks of 
with each member, 
making arrangements for their own 
deliberations and the submission of 
a report. Each committee was given 
complete freedom to select and con- 
sider “any phase of the general sub- 
ject assigned,’ with a few 
being set forth as appropriate sug- 
gestions but “not intended to indi- 
cate any limits to the subject assigned 

[as] the scope of your review 
is to be a matter for your own deter- 
mination.” 


been 


was 


communicating 


topics 


There were present at this second 
RACA members of the staff of the 
Second Region and, as before, a 
“who’s who” of labor practitioners 
in this Region. From the regional 
offices there came the following: Ivan 
C. McLeod, Regional] Director; Sam- 
uel M. Kaynard, Regional Attorney ; 
Sidney Danielson, Associate Regional 
Attorney; John J. Carmody, Assistant 
Regional Director; Harold L. Rich- 
man, Assistant Regional Attorney ; 
and George Turitz, Acting Assistant 
Regional Attorney. 

The labor practitioners comprised 
the following, grouped by their com- 
mittee assignments: 


Investigation of Unfair Labor Prac- 
tice Cases ——David L. Benetar, Chair- 
man; Lester Block; Father Philip A. 
Carey; Harold G. Israelson; Freder- 
ick R. Livingston; Seymour Miller; 
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Louis Newman; Francis A. O’Con- 
nell; and Jacob Sheinkman. 


Formal Unfair Labor Practice Pro- 
ceedings.—Stephen Vladeck, Chairman ; 
Emanuel Dannet; John E. Jay; 
3rother Justin ; Harry H. Rains ; How- 
ard Schulman; and Burton A. Zorn. 


Settlement Procedures. — Martin I. 
Rose, Chairman; Dr. Joseph R. Crow- 
ley; Jerome B. Lurie; Daniel O’Con- 
nell; and Asher Schwartz. 


Election Problems.—Morris P. Glush- 
ien, Chairman ; Carl S. Carlson ; Thomas 
Christensen; Henry Clifton; Jesse 
Freidin; Alfred A. Giardino; Robert 
A. Levitt; Henry Mayer; and Irving 
Rozen. 


Compliance Procedures.—Professor 
Morris D. Forkosch, Chairman; Aaron 
3enenson ; Julius Kass; and Harold M. 
Weston. 


Attendees not on Committees.—Irv- 
ing T. Bergman; Herbert Burstein; 
Professor William Dennis; Richard 
Hickey ; Joseph T. King; and Vernon 
F. Murphy. 

This writer's second “unofficial 
report” is divided into two parts, the 
first being a very brief and condensed 
review of the actual proceedings and 
discussions, with the second being a 
verbatim publication of the actual 
written reports filed by the several 
committees. Concerning these latter 
there should be noted the fact that 
first, these contain much of the oral 
proceedings at the conference and 
second, that much of discussion, rea- 
soning and supporting data neces- 
sarily was omitted in these writings, 
as brevity was desired. 


Conference Proceedings 


The conference opened at 10:15 
a.m. because the Great Blizzard of 


1960, two days before, still held traf- 
fic, trains, and transportation in its 
grip. But the fact that the confer- 
ence was even held is a testimonial 
to its drawing power and the interest 
and loyalty of the conferees. The 
chairman’s welcome included the in- 
formation that this conference was 
the first which utilized the committee 
form, and so was a pilot conference 
for all other Regions. It was stressed 
that regional personnel were present 
in a passive role, that the conference 
was “yours,” 1.e., that of the partic- 
ipants, that “your” suggestions and 
“your” proposals were sought. It 
may be parenthetically remarked that 
the participants welcomed this ap- 
proach and reacted to it in great good 
spirit. 


Committee on Investigation of Un- 
fair Labor Practices.—The chairman’s 
oral report informed that while unani- 
mity had not been obtained, any labor 
or management bias on the part of the 
committee attorneys was definitely 
not the reason; such leanings played 
no part in the discussions or the re- 
port itself. The committee then pre- 
sented its report and conference 
discussion ensued, led off by an ex- 
planation by the Region. The Re- 
gion pointed out that no time “limits” 
were imposed on any field or office 
investigation, but that time “targets” 
were suggested; that no fixed rule or 
method was followed in determining 
how far to go beyond the original 
facts and charges: that wherever pos- 
sible the Region attempted to work 
through attorneys as experience has 
disclosed more can thus be accom- 
plished; that the Region generally 
sends to a witness any statement made 
by him, even when represented by 
an attorney or union and so he does 
as he pleases with it without preju- 
dice to him. The conference dis- 





* During the next discussion on Formal 
Unfair Labor Practice Proceedings, a re- 
gional official queried as to the possibility of 
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establishing time targets for formal proceed- 
ings, ¢.g., a trial examiner’s intermediate 
report, Board action thereon. 
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cussion was somewhat heated and 
on the time targets it was commented 
that regardless of the possibility of 
a settlement, the General Counsel 
required a complaint to issue when 
the target date is reached. Much 
time was spent on the exact nature of 
the charges, or of particular allega- 
tions and also on the fact that any 
letter of notification that charges had 
been filed, stated in the general lan- 
guage of the statute, was insufficient 
to inform respondents of the facts 
(on this latter, both union and man- 
agement attorneys agreed as to the 
insufficiency ). 


Committee on Formal Unfair Labor 
Practice Proceedings. — The chairman 
reported orally from the written report 
and conference discussion was then held. 
Pretrial proceedings, regardless of the 
resulting delay, were felt by some 
to be very helpful, although opposi- 
tion by some others to this view 
was also manifested (the opposition 
also felt that if the complaint were 
sufficiently specific, pretrial might be 
obviated). The regional comment 
was that the basic question concern- 
ing pretrial was, “Will the overall 
results be better than the delay neces- 
sarily involved?’”’; and that the Region 
sought to make its complaints fact- 
ually specific, thereby avoiding the 
necessity of a bill of particulars. On 
the sufficiency of a complaint (and 
charges) attention was called to the 
requirements of Board Rules and 
Regulations Sections 102.12(d) and 
102.14, as well as to Board Statements 
of Procedure Sections 191.4 and 101.8. 


Committee on Settlement Procedures. 
—The chairman’s oral report prelimi- 
narily mentioned that the recommen- 


dations were unanimous and were 
directed primarily at the General Coun- 
sel’s office. They felt that the Gen- 
eral Counsel’s concept of settlement 
was the “pound of flesh” one, i.e., that 
it was a technique for obtaining com- 
pliance rather than a settlement via 
judicial concepts: namely, a com- 
promise; that the settlement proceed- 
ings were based upon a view that the 
respondent was guilty and therefore 
compliance is required. The written re- 
port was then presented orally. The 
Region’s view, briefly, was that the 
Board must enforce the Act and that 
they knew of no instance where all the 
parties agreed to a settlement and they 
had refused to go along but exacted a 
“pound of flesh”; that the policy was 
not to seek a settlement until the 
Region felt that there was merit to 
the charges and in those instances 
where this merit is found to exist prior 
to the completion of the investigation, 
then a settlement would be 
factory, but that generally this was 
not so; that no difference is made 
between requiring a formal or informal 
settlement agreement or stipulation 
but the office looks, among other 
things, at any history of past viola 
tions, a propensity to continue, etc., 
before determining its course; that 
the Board the General Counsel 
are whole-heartedly in favor of, and 
settlement rather than liti- 
gation.’ The conference suggested 
that the Region’s considerations for 
any settlement were based upon whether 


satis- 


and 


desire, a 


they had a strong or a weak case; 
further, that weak charges were in- 
the that 
either the trial examiner can throw 
them out and, psychologically, 
upholding the others (a quid pro quo 


cluded in proceedings so 
favor 





participants also raised 
these questions: To what extent should the 
3oard (not the General Counsel) accept 
what is obviously a compromise in terms 
of back pay, reinstatement, etc.? If the 
matter went to trial more would be ob- 
tained,’ but in a settlement less is given. 


‘ 


*The region’s 


Second Regiona! Conference 


Should the Board permit the settlement ? 


What of the view (feeling) that, in any 
event, court enforcement takes time and 
therefore if all parties agree it is better to 
get something now than wait for a year or 
two, then the Board should not hamper it? 
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approach), or else these weak ones 
can be used for compromise purposes 
in any settlement. One of the con- 
ferees stated it to be his understand- 
ing that, where there was union 
violence on a picket line, then the 
Board insisted upon a formal order 
—he suggested flexibility in all cases. 
Most of the conferees felt the Board 
was inflexible on settlements, although 
several felt otherwise. 


Committee on Compliance Procedures. 
—The chairman felt that, due to the 
lateness of the hour and since an- 
other committee was still to be heard, 
and because of the fact that this com- 
mittee’s report had already been dis- 
tributed and read, no oral presentation 
need be presented. The conference 
discussion was also brief and provided 
the view that it should be the policy 
of the Board not to ask for more 
than it could get (and likewise for 
all public agencies). 


Committee on Election Problems.— 
The chairman’s oral report stated that 
there was committee unanimity con- 
demning the delay in “R” cases and 
pointed to the (possible) remedy in 
the Board’s authority to delegate 
power to the Regional Director (it 
was a “shame,” said the chairman, 
that the Board was so derelict in 
following a legislative “command,” 
and it might even be said it was a 
“gross impropriety” in the failure so 
to delegate). Even though it might 
be argued that the scope of the dele- 
gation was still in issue, still the dele- 
gation was long overdue. The “kind” 
of delegation should, in the great 
bulk of routine cases, be broad.. From 
these remarks it can be seen how the 
submitted, written “outline” report 
was used at the conference. Con- 


siderations of space, plus the fact that 
the outline is sufficient for practical 
purposes, compels reference to it for 
the balance of the oral report. How- 
ever, and again because of the late- 
ness of the hour, the report occupied 
most of the remaining time and the 
conference discussion was compara- 
tively limited. Briefly, the following 
may be mentioned: the delegation in 
Item I was termed the “fundamental 
question” before the Board; Items 
II through VII were termed “mar- 
ginal,” although of interest; the com- 
mittee approved Item II B 2, i.e., the 
Jenkins proposal No. 2.142; on Item 
III B, it was felt that the Board 
personnel were too passive in urging 
consent elections, but several 
ference members felt they were too 
active and desired them to be less so; 
Item IV A was felt to be too rigid 
a rule and a majority of the commit- 
tee desired more flexibility ;* on Item 
VII there was a “division of opinion” 
among the committee, not elsewhere. 
The chairman then reported in extenso 
on Item VIII's subdivisions. 


con- 


Written Reports 


The following are the written re- 
ports submitted by the several commit- 
tees to the Second Regional Confer- 
ence. They are edited, require no ex- 
planatory comments by this writer 
and each might well form the basis 
for an independent conference devoted 
solely to the subject matter it covers. 
The conclusions of this unofficial re- 
porter are briefly and simply given: 
the conference idea is excellent and 
must.be continued; the first one was 
too broad in scope and too limited 
in time, but developed a marvelous 
rapport and its results were highly 
commendable; the second conference 





*The region’s explanation was that the 
Board’s policy was to hold elections where 
the best results could be obtained; that ex- 
perience has disclosed this to be on the 
premises, unless good reason to the con- 
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proper accommodations not found there; that 
the Board has an obligation of impartiality 
and will use the place best suited under all 
of the circumstances. 
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utilized the device of committees pre- 
senting papers or “reports,” but again 
with a limitation on time, although 
now a deepening understanding of 
the pros and cons of a topic were 
obtained; a third conference, or a 
series of additional conferences, with 
a limitation on scope may well result 
in a valuable contribution to the sub- 
stantive and procedural aspects of 
labor board practice. Finally, if such 
a series of conferences is planned and 
held, the committee approach should 


be continued, formal reports of some 
length submitted, the oral discussions 
recorded and later edited and the total 
of the reports and discussions made 
available to the bar, preferably through 
a publication. If other regions pro- 
ceed along similar lines, perhaps the 
topics to be discussed may either be 
the same or overlap, in which event 
a most valuable contribution to the 
literature and practice thereby result. 


[The End] 





Report of the Committee 


on Investigation 


of Unfair Labor Practice Cases 


HE COMMITTEE MET on De- 

cember 7, 1960, to discuss various 
questions arising in connection with 
the investigation of unfair labor prac 
tice cases. Six of the eight members 
of the committee and the chairman 
were present. Two members could 
not attend because they were out of 
town. 

There general consensus 
among all present, representatives of 
labor and industry alike, that the. re- 
lations between the Second Regional 
Office and the bar practicing before 
it were good. This was held to be 
true not only on an absolute basis but, 
as those members who have had occa- 
sion to practice in other Regions ob- 
served, on a comparative basis as well. 


Was a 


The committee’s observations and 
the questions on which they wish clar- 
ification from the administration of 
the Regional Office are as follows: 

1. Some, but not all, of the mem- 
bers of the committee felt that in the 
investigation of unfair labor practice 


Second Regional Conference 


charges, particularly in preference 
cases, there had been a tendency on 
the part of staff members to 
sacrifice thoroughness for speed. These 
members felt that it would be well for 
the Board to stress in its training or 
other instructive procedures the impor- 
tance of completeness in obtaining all 
relevant facts in an investigation. The 
experience of other committee members 
did not bear out this observation. 


some 


The committee also felt the Board 
should advise the bar whether it has 
any time limits on Board staff for the 
completion of investigations, either in 
preference or nonpreference cases and, 
if so, it should state what those limits 
are. 

2. Some members of the committee 
expressed the view that some investi- 
gators, acting for the Board, in the 
course of investigating a specific charge, 
frequently inspired or suggested the 
filing of additional charges not fairly 
or proximately connected with the 
charge which was the subject of the 
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investigation. The committee as a 
whole recognized that this is an area 
in which judgment and discretion by 
the staff of the Board must be used. 
It was mindful that no hard and fast 
rule can be laid down for determina- 
tion in any given case whether an 
examiner investigating a charge of 
unfair labor practices should pursue 
as closely connected, or not pursue as 
unduly remote, the investigation of 
material pointing in the direction of 
a charge or charges other than the 
one under investigation. The com- 
mittee wishes to offer two suggestions 
in this connection: 

(a) That where parties are repre- 
sented by counsel or others experi- 
enced in the field of labor relations, 
the pursuit of collateral matters should 
be more sharply restricted than where 
the complaining party is a completely 
lay person, 

(b) That clear 


examiners should 


with their supervisors the determina- 
tion in any particular case whether 


the collateral or “off-shoot” investiga- 
tion should be pursued. 

3. The committee was unanimous 
in requesting that there should be 
clarification and uniformity in the fol- 
lowing areas: 

(a) Where an attorney appears for 
a party in the investigation of an 
unfair labor practice charge, ail con- 
tacts by the Board should be with the 
attorney and not directly with his client. 

(b) Witnesses who give statements 
should receive copies upon their re- 
quest, or the request of the party who 
produced them, as a matter of right. 

4. The committee felt that upon 
the filing of a charge: 

(a) Respondent should know that 
a charge has been filed. 

(b) Respondent should not be called 
on to answer the charge before a pre- 
liminary screening and evaluation. 


This should make unnecessary an- 
swers to charges that are patently (i) 
insufficient legally, (ii) without factual 
merit, (i11) interposed for dilatory or 
other ulterior motives. 

(c) The Board should take cogni- 
zance of material already in its files 
gathered in the investigation of simi- 
lar charges affecting one or both the 
same parties and should avoid, where 
possible, requiring duplication of evi- 
dence previously supplied. In this 
connection the committee suggests a 
possible inter-regional exchange of in- 
formation along the same lines. 

(d) Examiners calling on respond- 
ents to answer a charge in the course 
of an investigation should give a fair 
statement of what the content of the 
charge is. A respondent should not 
be expected to come forward with an 
answer to a hazily defined charge. 

(e) Several members of the com- 
mittee felt that it was objectionable 
practice for staff members to pressure 
parties to make settlement of a charge 
before any decision was made as to 
whether the charge merited the issu- 
ance of a complaint. 


(f) Respondents or their repre- 
sentatives should be called as a matter 
of routine after the issuance of a com- 
plaint has been decided upon but before 
its actual issuance so that respondent 
may (i) offer any additional defense 
material, (ii) review the question of 
settlement. 

5. Several members of the commit- 
tee felt that discussions concerning 
settlement of unfair labor practice 
charges could be effected in more in- 
stances if some staff members showed 
greater flexibility in their approach to 
the subject of settlement. It was rec- 
ommended that the administration in 
this Region give consideration to 
this subject in their training or other 
instructive procedures. [The End] 
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Report of the Committee 


on Formal Unfair Labor Practice 


Proceedings 


T HE COMMITTEE did not hold 
a formal meeting but, through 
communications by mail, members of 
the committee have expressed their 
views with regard to the matters as- 
signed to them and many were pres- 
ent at the informal report made by the 
committee at the Advisory Conference 
Meeting on December 14th, 1960. 

(1) Sufficiency of the Pleadings.— 
It was the general consensus that the 
complaint and answer should contain 
all of the relevant facts, specifically 
pleaded, so that the respondent and 
the Board clearly understand the na- 
ture of the issue to be tried. More 
specific pleading would reduce the 
necessity for bills of particulars. Simi- 
larly, affirmative pleading by way of 
answer would give the attorneys for the 
General Counsel equal opportunity to 
prepare against an affirmative defense. 

(2) Pretrial Discovery Proceed- 
ings.—Although the committee was 
sympathetic to pretrial discovery in 
the form of examination before trial, 
etc., it was the consensus of the com- 
mittee that the delays resulting from 
such a procedure were not generally 
warranted and would be unnecessary 
if the pleadings were made more spe- 
cific. One valuable suggestion was 
the use of a notice to admit in the 
absence of a stipulation as to the 
disputed issues. 

(3) Role of Trial Examiner.—It 
was generally agreed that it would be 
helpful if the trial examiner would 
devote some time prior to the formal 
commencement of the hearing to a 
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pretrial conference which would serve 
to work out both stipulations as to 
undisputed facts and a narrowing and 
crystallization of the issue to be tried 
before him. 


On the other hand, the committee 
generally felt that the trial examiner 
should not attempt to out a 
settlement of the charge. These dis- 
cussions should take place prior to 
the actual date scheduled for hearing. 


work 


(4) Specificity of Exceptions.—It 
was generally agreed that the Board’s 
present rule was satisfactory. 
gestion was made, however, that in 
those cases where the basic exception 
is to the legal theory under which the 
complaint was brought and the case 
tried, that there be a difficult 
means of filing exceptions generally to 


Sug- 


less 


the whole proceeding, rather than to 
the specific findings by the trial exam- 
iner supported by specific references 
to the transcript. 


(5) Proceedings for Exchange of 
Briefs.—There was general acceptance 
of the Board’s current practice with 
regard to briefs. A valuable sugges- 
tion was made that the briefs be 
responsive to each other and that per- 
haps the respondent file his brief first 
with opportunity for reply by the 
Board attorney and then rebuttal by 
respondent. 
worthwhile, appropriate time limita- 


To make the suggestion 


tions should be imposed to guard 
against the already too long period re- 
quired to dispose of an unfair labor 
practice complaint. 
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(6) Impact of Board Orders on 
Existing Contract Terms Relating to 
Welfare and Pension Funds.—It was 
the general agreement of the commit- 
tee that the issues raised by the sug- 
gested title heading were substantive 
and far too complicated for a report 
without adequate research of past 
Board decisions, as well as the impact 
of state and federal court actions with 
regard to welfare and pension funds 
subject to Section 302 of the Labor- 
Management Relations Act. 


(7) Judgment in Default.—It was 
generally agreed that inquest before a 
trial examiner on such a judgment 
would probably be the best procedure, 
particularly where enforcement would 
be required through the court of ap- 
peals, The General Counsel should 
be required to establish a prima facie 
case on the record. This would pre- 
clude any argument against a lack of 


due process in the event of circum- 
tances warranting appropriate relief 
by the Board. 

(8) Adherence to Scheduled Dates 
for Hearing.—It was generally agreed 
that a reasonable rule should apply, 
taking into account the schedules of 
all of the parties. The Board’s cur- 
rent practice of scheduling dates for 
hearing without consultation with at- 
torneys for the other parties results 
in the innumerable requests for ad- 
journment. It was also agreed that 
undue delay should not be counten- 
anced and that the hearing should be 
held within a reasonably brief time 
after the answer has been filed. 

Conclusion.—Prior to submission of 
this report, it was circulated among 
all of the members of the committee 
and their comments and additions and 
corrections have been inserted. 


[The End] 





Report of the Committee 


on Settlement Procedures 


T A MEETING of members and 

in a report to the conference, the 
committee considered problems which 
have arisen because of the refusal of 
the General Counsel’s office and the 
Board to recognize that in accordance 
with common understanding, the set- 
tlement of a case necessarily reflects 
the composure of doubts and differ- 
ences between the parties. Our views 
stem from the Washington-made rules 
for settlements within which the Re- 
gional Director and his staff must 
operate rather than from their appli- 
cation of such rules. 


The agency holds’ that, “Settle- 
ments are a major instrument in 
achieving compliance with the law 
beet Justification for this view is 
bottomed on the conclusion, after in- 
vestigation, that the case which war- 
rants settlement has merit. There is 
nonetheless the other side of the coin. 
When legitimately disputed factual 
and credibility issues or questions of 
law exist, the respondent, whether 
employer or union, similarly regards 
its defense as meritorious. 

In the event of trial of such con- 
troversies, the scales are not tipped 





*Stuart Rothman, “The Role of Settle- 
ments in Achieving Compliance with the 
National Labor Relations Act,” address 
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before Illinois Federation of Labor and 
Congress of Industrial Organizations, 
Springfield, Illinois, October 12, 1960. 
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in favor of the agency because it sees 
merit in the case or because it is a 
governmental administrative agency. 
This situation is not changed because 
the respondent and the agency are 
able to agree to dispose of the case 
by settlement rather than by trial. 
And this is so even though in settling 
the respondent accepts and agrees 
to follow the settlement forms and 
techniques prescribed by the agency. 
While the agency may view such set- 
tlement in terms of “compliance” with 
the Act for its purposes, the fact is 
that a settlement has occurred and no 
violation of law has been established 
within our juridical concepts. 


The settlement problems considered 
by the committee and its observations 
in regard thereto as reported to and 
discussed at the conference are as 
follows: 


1. The committee 
reason for the refusal of the General 
Counsel’s permit notices 
posted pursuant to an informal settle- 


finds no valid 


office to 


ment agreement to state the fact that 
such posting is not an admission by 
the respondent, whether employer or 
union, that it has violated the Act. 
The general appearance and form of 
the notices coupled with the “We will 
not” or “We will’ statements con- 
tained therein suggest to the reader 
that such notices are posted because 
the signer of the notice committed 
a violation of the Act. That is not 
the basis for the settlement unless re- 
spondent admits that it has violated 
the Act. In the absence of such ad- 
mission, the settlement agreement 
may expressly reflect that the execu- 
tion of the agreement is not an admis- 
violation of the Act. As a 
accordance with the 
correct situation, the notices which 
are made a part of that settlement 
agreement and posted pursuant there- 


sion of 


result, and in 


to should 
request, 


also state, at respondent’s 


that the posting of such 
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notices by the respondent is not an 
admission of violation of the Act. 


2. In the view of the committee the 
foregoing observations are applicable 
to notices posted by a respondent 

pursuant to a 
For 


union- 
agreement. 


employer or 
formal settlement 
the reasons stated above, the respond- 
ent, upon request, is also entitled to 
have such notices state the truthful 
fact, in accordance with the non-ad- 
mission provision of the settlement 
agreement, that the posting of the 
notices likewise is not an admission 
of violation of the Act. 

3. Aside from the attitude toward 
repeat violators, the members of the 
bar and others who handle cases in 


the Regional Office remain almost 


completely uninformed concerning the 


criteria applied by the General Coun- 
sel’s office and the Regional Office to 
determine whether a formal settle- 
ment with court enforcement decree 
or an informal settlement agreement 
The committee is of 
some understanding 


is acceptable. 
the view that 
and knowledge of such criteria can 
be helpful to all parties. It can be 
useful to the bar and others 
sulted concerning labor policies from 
the preventative aspect of compliance 
with the Act before a violation 
curs. It can serve to expedite settle- 
ment discussions after a charge is filed 


con- 


Ooc- 


because the parties have some aware- 
the channel in which the 
agency expects such discussions to 
flow and the settlement accomplished. 


4. With respect to settle- 
ments, some members of the commit- 
tee questioned the practice of the 
General Counsel’s office of proceed- 
ing automatically to enter the court 
enforcement decree even though the 
respondent is in the process of com- 
plying with the terms of the settle- 
ment agreement and there is no reason 
to believe that compliance will not 
be completed and continued. The 
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ness of 


formal 





committee was of the view that the 
time and expense consumed in enter- 
ing the court decree in such situations 
could be applied to better advantage. 

Many cases are closed after hearing 
upon respondent’s compliance with 
the trial examiner’s Intermediate Re- 
port. There is no reason why a re- 
spondent who has eliminated the 
need for a hearing and such report by 
consummating the formal settlement 
agreement and has embarked upon 
performance of the terms thereof, 
should be placed in a worse position 
by reason of the entry of the court 
enforcement decree. 

5. The committee is of the view 
that settlements can be encouraged 
and expedited by clarification of the 
following situations: 

(a) In attempting to open settle- 
ment discussions with representatives 
of the General Counsel, some mem- 
bers of the committee have been met 
with a response which does not go 
beyond a statement of what the re- 
spondent must agree to do in order 
to settle the case. This attitude has 
been experienced after the issuance of 
a complaint and the requirements for 
settlement then are complete satis- 
faction by the respondent of each and 
every allegation of the complaint. No 
reason for such a rigid and uncom- 
promising position is given, and it is 


clearly indicated that the position is 
not taken for bargaining purposes. 
Manifestly, such a position invites 
litigation. 

We recognize that settlement dis- 
cussions are not to be used by any 
party to obtain a disclosure of evi- 
dence and witnesses. However, as 
in private litigation, there is an area 
within which the parties may con- 
sider for settlement purposes the 
merits and demerits of a case and the 
defense asserted to it without the 
disclosure of the evidence relied on by 
each of them. Such exploratory dis- 
cussions frequently lead to a settle- 
ment agreement which would not 
have otherwise been achieved. Flexi- 
bility and resourcefulness are neces- 
sary if settlements are to be reached. 

(b) Some members of the commit- 
tee were of the opinion that adequate 
consideration and weight have not 
been given to settlement agreements 
achieved by the union and the em- 
ployer in the Such opinion 
holds that these settlements are en- 
titled to approval even though all the 
matters covered by the settlement 
agreement are not alleged in the com- 
plaint or the charge where there is a 
reasonable relationship between them 
and the settlement is not inconsistent 
with the policies of the Act. 

[The End] 


case. 





Outline Report of the Committee 


on Election Problems 


I DELEGATION TO REGIONAL 
e DIRECTORS IN “R” CASES 


A. Long overdue. 
B. Broad authority in routine cases. 
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Limited Board review. 

1. Analogous to certiorari pro- 
cedure. 
Along line of Jenkins pro- 
posal. 
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D. Public hearing on proposed del- B. Mail ballots must have postmark. 
egation rule. 
VI. TIME FOR BRIEFING IN “R” 
Il. SHOWING OF INTEREST CASES 


A. Stale cards. A. Too inflexible and unrealistic. 
1. Six-month measure of stale 
cards, VII SECTION 8(b)(7) EXPE- 
2. Public and uniform rule in DITED ELECTIONS 
all regions. ee? caidas 
: te a ss A. Division of opinion. 
B. Investigation of irregularities. aes 
LG ; ; ; 1. Unions opposed to present 
. Greater readiness to investi rule giving employers, but 
Yr: > . . 
gate. not unions, option to get 
2. Jenkins proposal No. 2.142. expedited election. 


A. Hold in all cases. LEMS TO BE CONSIDERED 
IN FUTURE 
ful and positive. A. Clearer statement of unit in 
Very prompt hearing if no notice of election. 


B. Board Agent to be more force- 


ae ii . Methods of avoiding defacing. 
r r Tr “Ee > Eligibility list on re-run elections. 
IV. ON PREMISES—OFF 5 hee 
PREMISES Board review of consent elec- 
: : = : tion where Regional Director 
A. “On premises” now the basic REE PES fi KIT 
arbitrary and capricious, 

rule. . 


NYSLRB rule the other way. 


Possible election in face 8(a) (2) 

at. ‘ charge—Marston case. 

More flexibility desirable. 7 . Methods of protection in re-run 
No dismissal of petition for oft- situation against repetition of 
premises insistence. employer conduct not amount- 

k te ing to unfair labor practice. 
V. MAIL BALLOTS aa ’ 
Extent of waiver required where 
A. Manual ballots strongly favored. charge filed after direction of 
1. Mail ballot only in excep- election. 
tional cases. . Extent to which parties should 
2. Manual preferable even at be bound to agreed eligibility 
cost of some inconvenience. list. 





Report of the Committee 


on Compliance Procedures 


HE THREE-MAN COMMIT- Aaron Benenson, the other appointee 
TEE consists of Morris D. being unable te continue because of 
Forkosch, Chairman; Julius Kass; and press of business. This report there- 
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fore reflects the views of the above 
named. 


Scope of Report.—The letter of 
Regional Director Ivan C. McLeod 
to the chairman of the committee in- 
formed that the committee is “to feel 
free to select for considera- 
tion any phase of the general subject 
assigned to you which you may deem 
advisable.” The “general subject” 
necessarily involves “compliance,” 
and “compliance” superficially must 
relate to compliance with Board or- 
ders and directives.” 


In general there are three over-all 
types of proceedings which may be 
subsumed under the concept of compli- 
ance with board orders and directives: 


1. Enforcement of (i) subpenas in 
investigating and hearing proceedings 
[Sec. 11(1) and (2)]; (ii) unfair labor 
practice orders [Sec. 10(e)]; (iii) 
representation directives and elections 
(e. g., indirectly via Sec. 9(d), but 
also directly by a Board petition to 
a (federal) court to prevent inter- 
ference with the holding of elections, 
etc.)? 


2. Injunctions under Section 10(j) 
(upon issuance of an unfair labor 
practice complaint, Board may discre- 
tionarily petition a federal district 
court) and Section 10(1) (like peti- 
tions but now mandated when viola- 


tions of Sections 8(b) (4) (A), (B) and 
(C), 8(e), 8(b)(7) and also 8(b) (4) 
(D), with a proviso on 8(b)(7) if an 
8(a) (2) charge is supported) ; further, 
under Section 10(e) (the Board may 
petition to enforce its unfair labor 
practice order and simultaneously seek 
“appropriate temporary relief or re- 
straining order. .. .’). 


3. Contempt proceedings, wherein 
the Board petitions a federal court 
to hold a respondent in contempt for 
a violation of that court’s decree or 
order, whether the court’s decree or 
order is originally based upon en- 
forcement or injunctive or other 
proceedings. 

The above, it will be noticed, are 
proceedings external to the Board, 
i. e., the Board does not and cannot 
have or exercise authority which in- 
volves the measure of enforcement or 
compliance which partakes of coercion 
via fine or jail or other form of 
punishment. 

Of what great over-all importance 
to the average person (employer, em- 
ployee or union) are these types of 
proceedings? 

To illustrate the basis for this ques- 
tion, the 24th Annual Report of the 
Board, in Tables 18 and 19 (at p. 179), 
discloses the following for fiscal 1959: 
Section 10(j) proceedings totalled 5, 





* Insofar as the stated Congressional pur- 
pose or desire is to prevent any undue in- 
terference with interstate commerce through 
labor disputes, it should not matter how 
this is ultimately achieved. That is, Con- 
gress may, if it desires, employ a variety of 
means to reach this end, e.g., an informer’s 
suit, by analogy. In the 1947 amendments 
Congress not alone made certain union con- 
duct an unfair labor practice, but also in 
Sec. 303 made it “unlawful” and gave to 
private persons injured thereby a right to 
sue therefor. This is also a method whereby 
the Congressional purposes are achieved, 
and to this extent “compliance” results. 
However, all but Board, i.e., public, actions 
are excluded from this report. 
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* Representation proceedings are somewhat 
insulated from direct judicial review (AFL 


v. NLRB, 308 U. S. 401 (1940), 2 LC 
7 17,051), and even the Inland Empire situ- 
ation (Inland Empire District Council v. 
Millis, 325 U. S. 697 (1945), 9 LC § 51,211) 
is of no great concern today (Amendment 
to Sec. 9(c)(1), last sent, makes a hearing 
mandatory before an election, unless waived 
for a consent election under Sec. 9(c)(4)). 
However, suppose there is “interference” 
by third persons with the holding of an 
election or the conduct of Board proceed- 
ings. Of course local police are available, 
but cannot the Board seek (federal) court 
aid if the conduct is not criminally suspect? 
It is submitted that this should be possible, 
albeit exceedingly rare in use. 
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and Section 10(1) totalled 129; of 
these 134 cases, 54 applications were 
granted, 11 were denied and 76 were 
settled, withdrawn or otherwise dis- 
posed of. The enforcement or review 
of Board orders totalled 83 in the 
courts of appeals and 4 in the Su- 
preme Court; of the former, 46 were 
enforced in full and 13 with modifica- 
tions, 6 were remanded to the Board, 
1 was partially enforced and partially 
remanded and 17 were set aside; of 
the latter 4 (Supreme Court cases), 
12 were enforced in full and 2 were 
set aside. (We may note that the 
above figures do not represent pro- 
ceedings initiated within the Board in 
the time period covered, but this does 
not affect our conclusions. ) 


How do these “external” figures 
compare with any “internal” ones? 
The Board’s statistical survey in the 
same report, in Table 1, discloses that 
as of July 1, 1958, there were 6,385 
cases of all types pending before it; 
during fiscal 1959 it received 21,633 
additional Thus had on its 
docket a combined total of 28,018. It 
closed 20,355 of this total and thus had 
7,663 cases remaining on June 30, 1959. 


cases. 


Thus, in fiscal 1959 the Board’s 
“internal” totalled 20,355. In 
Table 3 the formal action on all cases 
complaints is- 


load 


taken is disclosed as: 
sued, 2,101; notices of hearing issued, 
4,315; cases heard, 3,698; intermediate 
reports issued, 762; decisions issued, 
2,883 (of this 2,883 there were 631 
decisions and orders, and 233 deci- 
sions and consent orders, all in unfair 
labor practice cases; there were 1,726 
elections directed, 173 rulings on ob- 
jections, etc., and 220 dismissals on 
the record, all in representation cases). 


If we ignore the representation 
cases we may thus make the foliow- 
ing general and over-all comparison 
and draw the following conclusions 
concerning fiscal 1959: 
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The Board closed 20,355 cases. In- 
cluded in this over-all closing were 
2,883 which 764 were 
unfair labor practice cases. The Gen- 
eral Counsel issued 2,101 unfair labor 
practice complaints (Table 2 discloses 
that charges filed against employers 
totalled 8,266, against unions 3,973. 
Of these latter there were a total of 
844 Section 8(b) (4) with 187 
of them involving Section 8(b)(4)(D)). 
There were 134 Section 10(j) injunc- 
tions requested (50 granted, 10 denied, 
Board enforce- 


decisions, of 


cases, 


the balance settled). 
ment or review of Board orders totalled 
87 in federal courts of appeals and 
the Supreme Court (48 enforced in 
full, 13 with modifications, 6 remanded, 
1 partially enforced and remanded 
and 19 set aside). 

Th 
20,35 There were 764 unfair labor 
practice Board orders. The General 
Counsel issued 2,101 unfair labor prac- 
tice complaints. There were 134 Sec- 
tion 10(j) and 10(1) injunctions 
requested. Board enforcement or re- 
view of Board orders totaled 87 (four 


us the Board’s total closing were 
5 


Supreme Court cases included). 


Of a total of 20,355 Board closings 
(which included 764 Board orders) 
and 2,101 unfair labor practice com- 
plaints issued, only 134 plus 87, or a 
total of 221, landed in the courts. On 
a percentage basis, this latter would 
amount to but .0098, or almost, but 
not quite, 1 per cent of the total Board 
closings and General Counsel issu- 
And if the court 
figures by those in which the Board 
the 1 per 


ances. we reduce 


was successful, cent be- 


comes minuscule. 

The over-all conclusion is thus drawn 
that either most persons believe they 
have received their due within the 
Board, or that on the merits they do 
not have a case, or that it does not 
“pay” to go further, or that a court 
that for 
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will uphold the Board, or 





other reasons they are satisfied with 
the internal determination. 


Thus enforcement, injunction and 
contempt proceedings do not consti- 
tute much of a proportion of the 
Board’s efforts, nor do these have 
much of an impact upon persons ap- 
pearing before the Board (save in- 
directly, of course, for court decrees 
do mold Board procedures and powers, 
but this is not before the conference). 
Compliance procedures of interest to 
the very great number of persons and 
practitioners appearing in Board pro- 
ceedings are those peculiarly within 
the ambit of the Board’s statutory 
and “expert” powers. It is these in- 
ternal compliance procedures to which 
particular (but not sole) attention 
should be paid, albeit “compliance” 
is therefore somewhat redefined. In 
line with this analysis, this report 
discusses the following external and in- 
ternal “compliance procedures” which, 
in these pages, includes not only the 
external methods heretofore enumerated 
but also Board methods and pro- 
cedures designed to obtain compliance 
with the basic statute’s remedial 
purposes. 


Items Examined.—The external as- 
pects of compliance procedure have 
already been set forth. They are: 
Judicial enforcement of subpenas, un- 
fair labor practice orders and repre- 
sentation directives and elections; 
Injunctions ; Contempt proceedings. 

To these it is possible to add many 
internal aspects which are within the 
powers of the Board to promulgate 
(although actual enforcement is left 
to the external judicial system). If 
such an enumeration were to be set 
forth it would probably number a 
hundred or more additional items; 
e. g., practically every order or direc- 
tive in a representation proceeding, 


and similarly with respect to those 
in unfair labor practice proceedings. 
Since it is not alone impossible but 
also unnecessary so to list such items, 
a selected few may be chosen based 
upon general applicability, uniqueness, 
coverage or financial considerations, 
including also the following: 


(1) Back-pay proceedings, includ- 
ing the determination of back-pay, 
burden of proof, compromise of 
amount due; (2) Exaction of a court 
decree as a condition of compliance 
with a Board order. 


Analysis of Items 


In General.—The external aspects 
of compliance procedure involve and 
require, in general, that the Board 
seek the aid of the courts. The rea- 
son is that the Board has remedial, 
not punitive, jurisdiction and that its 
delegation of powers includes the 
ability to make but not directly to 
enforce orders. 


It is true that in an indirect sort of 
way the Board may conceivably have 
the power to promulgate a self-enforcing 
order,’ but this is to be considered 
either an exception or else not a true 
instance of such a power. For ex- 
ample, in American Air Transport v. 
CAB (App. D. C. 1953) 206 F. 423, 
the CAB in a first hearing found re- 
spondent to have violated its license 
as an irregular carrier by having en- 
gaged in regular scheduling and is- 
sued a cease and desist order. Neither 
respondent (within 60 days) nor the 
Board sought review of enforcement. 
Two years later the Board brought 
respondent up on charges again, this 
time of violating the cease and desist 
order, and revoked its license. On 
appeal by respondent from this second 
order the court (2-1 on this) held 





*On the nature of such an order, and 
illustrations in various situations, see For- 
kosch, A Treatise on Administrative Law, 
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30bbs-Merrill, Indianapolis, 1956, Sections 
280, 283 and citations. 
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res judicata to apply and resued to go 
behind the first cease and desist order 
on the appeal.* Similarly the instant 
Board’s power to issue a certification 
(Section 9(c)(2)) is enhanced by its 
additional power to decertify (Sec- 
tion 9(e)(1)) and there is apparently 
nothing which can be done about 
this latter save by the indirect method 
permitted for reviewing certifications 
set forth in Section 9(d), in other 
words, via an unfair labor practice 
order. 


Choice of remedy.—Board orders 
are not enforceable or enforced willy- 
nilly. (See also the section on en- 
forcement below.) The Board is “to 
direct such action as will dissipate 
the unwholesome effect of violations 
of the Act,’*® and it may thus, by 
order, prevent any expectancies by 
the employer resulting from his illegal 
conduct. While the Board’s discre- 
tion promulgating orders is not un- 
limited,’ it may nevertheless exercise 
a broad range of affirmative powers 
in “phrasing a decree with sufficient 
breadth to forestall ‘easy evasion’ ” ® 
in determining what is required and 


best suited to eliminate the violating 
conduct. “Congress has entrusted 
[the agency] with the administration 
of the Act and has left the courts with 
only limited powers of review. The 
Commission is the expert body to 
determine what remedy is necessary 
to eliminate the unfair or deceptive 
trade practices which have been dis- 
closed. It has wide latitude for judg- 
ment and the courts will not interfere 
except where the remedy selected has 
no reasonable relation to the unlawful 


practices found to exist.” *° 


Assuming there is a substantial 
basis in fact to support the decretal 
paragraphs involved,” still a respond- 
ent can urge additional considerations 
before the Board or the courts. For 
example, the Board’s orders should 
be remedial, not punitive,’* so that 
wherever possible a person’s property 
should not be unreasonably taken or 
diminished if another and less severe 


remedy is equally efficacious to safe- 


guard the public interest.** However, 
where a choice of “equal” remedies 
is available, the Board’s choice should 


not be disturbed." 





*The concurring opinion is worthy of ex- 
tended discussion as it represents a better 
view and the statutory provisions there ex- 
plored might well be compared with the 
even more elaborate ones in Sections 10(e) 
and (f). However, space and time, as well 
as pertinency, preclude discussion here. 

* Franks Bros. Co. v. NLRB, 321 U. S. 
702 (1944), 8 LC § 51,177. 

*NLRB v. Express Publishing Co., 312 
U. S. 426 (1941), 3 LC 451,113; National 
Licorice Co. v. NLRB, 309 U. S. 350 (1940), 
2 LC 17,056. 

* Southern Steamship Co. v. 
U.S. SY (ie), 5 LO 51,198. 

* NLRB v. Ochoa Fertilizer Co., 283 F. 2d 
26 (CA-1, 1960), at p. 28, footnote 2, 41 LC 
{ 16,587; quoting from McComb v. Jackson- 
ville Paper Co., 336 U. S. 187 (1949), at 
p. 193, 16 LC § 64,959; and International 
Brotherhood of Electrical Workers, Local 501 
v. NLRB, 341 U. S. 694 (1951), at pp. 705- 
706, 19 LC ¥ 66,348. 


NLRB, 316 
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® Case cited at footnote 5; Bethlehem Ship- 
building Corp. v. NLRB, 114 F. 2d 930 
(CA-1, 1940), 3 LC § 60,091. 

“Jacob Siegel Co. v. FTC, 327 UV. S. 
(1946). 

“See, for example, source cited at foot- 
note 3, Section 285, p. 818: “Every order... 
‘must now be related with each find- 
ing of fact, which, in turn, 
lated to the testimony in the record 
In other words, each particular aspect of 
the order cannot be plucked out of the thin 
air [it could well be based upon formulated 
issues], but ordinarily must have support in 
the record, and also be appropriate.’ ”’ 

“See, for example, Republic Steel Corp. v 
NLRB, 311 U. S. 57 (1940), 3 LC ¥ 51,101. 

* See, for example, case cited at footnote 
9 and discussion in source cited at footnote 
3, at p. 524 and following. 

“See, for example, Judge Bazelon’s dis- 
sent in Alberty v. FTC, (App. D. C. 1950) 
182 F. 2d 36 (CA-DC, 1950), cert. den. 340 
U. S. 818 (1950), speaking of and analogiz- 
ing to Labor Board orders. 
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has been re- 
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It is recommended that wherever a 
party urges another and different 
remedy, claiming equal protection is 
afforded to the public interest and 
additionally a less severe hardship is 
imposed upon the party, then the trial 
examiner or the Board should, if so 
requested, take proof upon this alterna- 
tive, weigh all proposed orders and 
remedies and act accordingly. <A 
specific finding of such procedure 
should be incorporated in the Board’s 
order. 


It is further recommended that when- 
ever a general or particular “usual” 
type of order is to be modified or 
replaced, for example, as in the Seven- 
Up Bottling case, then a respondent 
should, in some manner, have an op- 
portunity to argue, present evidence 
if desired or otherwise have his “day 
in court” before the new determina- 
tion is promulgated. 


It is further recommended that, when- 
ever possible, orders be narrow and 


particular, strike at the violating con- 
duct or command particular actions 
and not be broad or ambiguous,”*® as 
having a respondent required to cease 
and desist from interfering “in any 
other manner,” or having an order 
run against “any other employer” ™* 


or against “any other company” or 
“any other labor organization.” ** 


Injunctions.—There are various 
types of injunctions available to the 
Board. For example, discretionary 
applications may be made under Sec- 
tion 10(j), and mandatory ones under 
Section 10(1). The courts require 
only a prima facie case, not final proof 
on the merits, before issuing any in- 
junction,’® for a final determination 
on the merits rests in the first instance 
with the Board. (See, however, fol- 
lowing subdivision as to the scope of 
an injunction order.) 


It is recommended that no change 
be made in this type of compliance 
procedure. 


Enforcement.—Under the Act a fed- 
eral court of appeals may be urged 
to enforce (by the Board under Sec- 
tion 10(c)) or review (by an aggrieved 
person under Section 10(f)) any final 
Board unfair labor practice order (is- 
sued pursuant to Section 10(c)). To 
date, so far as is known, the Board has 
not successfully sought to preclude 
any such person from contesting any , 
such order through a claim of laches 
or a failure to seek judicial review 
within any time period or a reasonable 


time. For example, in the American 





* NLRB v. Seven-U> Bottling Co. of Miami, 
344 U. S. 344 (1953), 22 LC { 67,329, where 
the Woolworth formula was judicially up- 
held; i.e., “Earnings in one particular quar- 
ter shall have no effect upon the back-pay 
liability for any other quarter.” 

“In the Ochoa Fertilizer case, cited at 
footnote 8, at p. 29, the court said: “On 
this substantial showing [of other cases] 
we must at least suspect that the Board 
uses the broad form of decree as a matter 
of course. This suspicion is confirmed by 
the Board’s memoranda presently before us. 
We do not approve of such a practice.” 

* The “any other manner” form was up- 
held in NLRB v. Standard Oil Co., 138 F. 
2d 885 (CA-2, 1943), 7 LC ¥ 61,830; NLRB 
v. Kaplan, 138 F. 2d 884 (CA-2, 1943), 7 
LC 7 61,847. See also source cited at foot- 
note 3, Sec. 285, p. 821, footnote 13, but this 
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does not mean that the Board can or should 
so order in every case before it. See, for 
example, Communications Workers v. NLRB, 
362 U. S. 479 (1960) 40 LC § 66,461, where 
it, as well as the employer clause, was de- 
leted. See also NLRB v. ILGWU, 283 F. 
2d 558 (CA-9, 1960), at p. 568. 

*%See the Ochoa Fertilizer case, cited at 
footnote 8, where these two clauses were 
deleted. The opinion gives an excellent 
analysis of the Board’s powers and limita- 
tions re orders and is of particular interest 
in giving background material for this re- 
port. While the First Circuit’s opinion is 
utilized copiously, this does not mean that 
the committee subscribes to all that is writ- 
ten therein. 

*Douds v. Teamsters, Local 294, 75 F. 
Supp. 414 (DC N. Y., 1948), 13 LC { 64,214. 
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Air Transport case, discussed above, 
the basic statute granted respondent 
60 days within which to seek review 
(“or by requesting leave of court 
thereafter.”) It did not. After two 
years, with continued violations of 
the cease and desist order, the CAB 
sought, in a second hearing, revoca- 
tion. In this second hearing the trial 
xaminer and the Board held that 
a failure to seek review from the first 
cease and desist Board order made 
that order res judicata of the issues 
now of an original violation and upon 
proof of the continued violations the 
respondent’s license was revoked. The 
court affirmed, although a concurring 
opinion held res judicata not applicable. 
However, this appellate holding pre- 
vented any judicial questioning of 
the original order, thereby making 
the Board able to “enforce” its own 
order in this indirect fashion. 


Under the language of the Act in 
Section 10(f) it would appear as if 
no such claim or procedure should be 
indulged in by the Board. Regardless, 
the present practice in this respect 
should be followed in the future. 


This conclusion and recommenda- 
tion also holds for subpenas, con- 
tempts and other judicially-sought aid. 


A Board order when implemented 
by a judicial decree of enforcement 
becomes an injunction and an “in- 
junction broader than the need is not 
only contrary to all established equi- 
table principles but is peculiarly inap- 
propriate in the sensitive area of labor 
relations where abuses formerly ram- 
pant under broader and vaguely worded 
Judicial in- 


decrees are legendary.” *° 
junctions should be particular, narrow 
conduct the 


and strike at found in 


record; Board orders should likewise 
be originally cast or later judicially 
recast when brought up for enforce- 
ment. Affirmative and substantial rea- 
must appear in the record to 
broader injunctions. The 
Board’s orders may be based upon 
findings after hearings, or in consent 
cases upon stipulations as to specific 
types of decrees. As to the first, the 
preceding statements disclose the power 
of the Board is restricted to findings 
and a record. As to the second, how- 
ever, a prima facie case apparently 
may be made out for the Board’s con- 
tentions that a federal court of appeals 


“ ‘no right’ not to enter the decree 
> 21 


sons 


warrant 


has 
that the parties have stipulated to.’ 

The First Circuit, in the Ochoa Fer- 
tilizer case, has rejected this broadly- 
It feels that it has 
no right to deny enforcement of any 


made contention. 


consent order when warranted by the 
record. The question involves those 
orders, consented to, but not so war- 
ranted. The court felt that, as with 
all contested matters and in the ab- 
sence of a contrary showing, every 
consent case “is an ordinary one, 
rather than a special case calling for 
extraordinary relief...’ The Court’s 
opinion then continues as follows: 


We do not think that consent 
makes the difference. We do not 
mean by this that, where no rights 
have saved, a record will be 
scrutinized for every defect. We are 


been 


not interested in errors on the merits, 
or in the propriety of specific relief, 
of which the parties have failed to 
complain. But we regard a broad 
general decree as going to the root of 
the policies of the Act and rising 
above the failure of a respondent to 
save its rights.** 





* Ochoa case, cited at footnote 8, at p. 31. 

** Ochoa case, cited at footnote 8, at p. 30. 

2 This note is that of the First Circuit’s 
> 


in the Ochoa case, cited at footnote 8, at 
p. 31, their footnote 8: “We do not follow 


the Second Circuit in NLRB v. Combined 
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Century Theatres, Inc., 278 F. 2d 306 (per 
curiam) (CA-2, 1960), 40 LC § 66,474, where 
the court may not have had our advantage 
of seeing the Board’s practice outlined by 
a background of similar requests.” 





“Nor are we aware of any urgency 
calling for broad orders. The Board 
complains that our decision means 
‘that no “broad” order can ever be 
entered by consent stipulation 
[and the parties] will be compelled to 
go to hearing in order to present this 
Court with a record on which a “broad” 
order could be sustained.’ This, of 
course, is absurd. All the Board has 
to do is to obtain from the respondent 
a stipulation disclosing facts which 
warrant broad relief. We will not go 
behind evidence which the parties 
state to be so. On the other hand, if 
the respondents are unwilling so to 
stipulate, there is no reason for the 
Board to complain that it cannot have 
such an injunction without a hearing. 
We can think of no irremediable disas- 
ter that will occur. If a new violation 
takes place but with respect to a 
stranger to the present litigation, a 
preliminary injunction can be sought 
from the district court. There is no 
reason to think that such a procedure 
would take longer than a contempt 
action before an appellate court which 
is not in daily session. In fact, all 
that the Board really loses by our de- 
cision, is the im terrorem effect of a 
ready avenue to contempt proceed- 
ings, a result we hardly believe in- 
compatible with the policy of the Act.” 


Back-Pay Proceedings. — ‘The 
Soard’s Rules and Regulations Sec- 
tion 102.52 to Section 102.59 and 
Statements of Procedure Section 101.16 
set forth the current procedure in this 
area. The Jenkins Report on the new 
Recommended Rules of Practice ( State- 
ments of Procedure are eliminated), 
in Section 2.98 to Section 2.103, sets 
forth the proposed new procedures to 
be followed. With a minor change or 
two the new procedures are superior 
to the existing ones and it is recom- 
mended that the Jenkins recommen- 
dations, at least in this area, be 
accepted. The major objection to the 


Jenkins recommendations in back-pay 
proceedings is that the burden of 
proof is thrust upon the respondent 
on items or matters “peculiarly within 
his knowledge” and that notwith- 
standing this burden, procedures such 
as admissions, etc., are available to 
the Board. Within some degree of 
limitation, a respondent having the 
burden of proof should not also be 
subjected to procedures such as ad- 
missions and production, although from 
a very practical point of view most 
such hearings can be easily resolved 
by a preliminary conference at which 
these books and records are made 
available. However, a hearing has 
other elements involved—for example, 
diminution in the awards because of 
other work obtained during calendar 
quarters—and on these other elements 
no change in procedure is suggested. 


Back-Pay Proceedings — Compro- 
mise of Amount Due.—The Board is 
not charged with the duty of being a 
collection agency; its function is to 
serve a public interest as expressed 
in the Act’s policy and other provi- 
sions, but to the degree that these pro- 
are best served through the 
“making whole” concept, the Board 


sions 


So acts. 


As against this approach, which 
conduces to compromises whenever 
and wherever possible, and in the 
light of the factual situation prevail- 
ing in each case, there stands the in- 
dividual per se, that is, the individual’s 
rights guaranteed under the statute. 
When his rights have been violated 
and damage to him results, he should 
in some manner be able to be made 
whole. In general, however, viola- 
tions of a statutory duty are made the 
subject of a law suit by the individual 
so damaged and in such an action the 
individual is in charge of his own 


suit, can compromise as he sees fit and 
can otherwise direct the proceedings. 
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In Board proceedings herein the 
Supreme Court, in Republic Steel Corp- 
oration v. NLRB, 311 U. S.7 (1940), at 
p. 11, 3 LC ¥ 51,101, stated: “All these 
measures relate to the protection of 
the employees and the redress of their 
grievances, not to the redress of any 
supposed public injury after the em- 
ployees have been made secure in 
their right of collective bargaining 
and have been made whole.” Even in 
dissent Black and Douglas felt that 
“The central policy of the Act is pro- 
tection to employees from empleyer” 
practices. 

Enforcement proceedings are within 
the statutory and decisional ken of 
the Board, for “The Act gives no 
authority for any proceeding by a 
private person 
ment of the Board’s order. .. .” (Amal- 
gamated Utility Workers v. Consoli- 
dated Edison Company, 309 U. S. 261 
(1940), 2 LC € 17,055.) 


In back-pay proceedings, however, 
the charging perty has a peculiarly 
personal and financial interest involved. 
The present statute gives no defini- 
tion of “party,” although the Board’s 
Rules and Regulations define a party 
so as to include one desiring to obtain 
back-pay. (See, for example, Sections 
102.8, 102.19, 102.27 and many others.) 
The Jenkins Recommendations, in Sec- 
tion 2.17, defines “party” so as to in- 
clude, beyond cavil, a charging party 
desiring back pay. 


It is recommended that a charging 
party desiring back pay receive some 
degree of control in back-pay pro- 
ceedings and receive a status 
enabling him to proceed higher ( Board 
or court or both) when and if neces- 
sary. If not so granted, then such a 
party becomes a pawn—at least he 


also 


may become a pawn in the hands of a 


to secure enforce-, 


body not too interested or concerned 


in the individual. 

It is further recommended that the 
Board retain its power to compromise 
provided the first above recommenda- 
tion is vitalized. 

Prayers for relief in pleadings. 
In the Jenkins Committee proposals 
on the formulation of new Rules and 
Regulations, a “Special Questions” 
sheet raises several problems. One of 
them is Question III, namely, “Should 
the 
sel to append to his pleadings a prayer 
for relief so as to enable the respond 


3oard require the General Coun- 


ent to have a general knowledge of the 
nature and relief sought?” 

The background of this 
discloses that the Federal Rules of 
Civil Procedure, Rule 8(a)(b) and 
(c) are utilized for purposes of a 
standard or guide. It is stated in the 
discussion of the above question that 


type of 


question 


“there are, and have been, cases where 
the Board has applied remedies which 
were not wholly anticipated by the 
parties involved in the proceedings.” 
The Jenkins view is that “if the spe 
cific remedy desired is also asked for, 
it would appear to serve some pur 
pose in apprising Respondents of what 
the General Counsel seeks. As such, 
it might expedite voluntary adjustment.” 

It is recommended that this confer 
ence accept the approach of the Jen- 
answer in the 
they 


kins Committee and 
affirmative the 
namely, “Should the Board adopt a 
rule similar to Rule &(a) (b), 
together with the suggested use of 
afrmative defenses covered by Sub 
section (c) of Rule 8?” In (a) the 
relief demanded is required to be set 
forth in some degree of fullness, while 


question ask, 


in (b) the defenses must be set forth 


[The End] 


in some detail.° 





*The proposed Rule 2.68 requires the 
complaint to contain “(iii) a prayer for spe- 
cific and general relief,” but this is not 
elsewhere defined. Proposed Rule 2.71 like- 
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wise so requires, but in more general lan- 
guage, of the answer. The proposals refer 
to F. R. C. P. 8(a) and (b) as one source 


for this language. 
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Decisions « « « 
Developments 








Seniority Does Not Permit Lateral Movement Within Classifica- 
tion.—Two miners, who had been on layoff, were assigned to the same 
“contract” (work area or stope) which they had worked prior to their 
layoff. They were denied a request to transfer to a different “con- 
tract” in which two vacancies were created when the company 
increased the work schedule there. Their request, if granted, would 
have resulted in a lateral transfer—from one job to another in the 
same classification. 


Arbitrator Harry Seligson held that under the contract, seniority 
gave an employee a right only to a job and it applied to a vacancy 
only when the vacancy was in a different job classification. Absent 
a bidding system, seniority did not give him a right to move laterally 
to a vacancy in his own classification. The company was held not 
to have violated the contract (Camp Bird Colorado, Inc. and Mine 
Workers, District 50, Local 14207, 61-2 ARB § 8584). 


Grievances Not Closely Related Must Be Arbitrated Separately. 
—Arguing that the four grievances it had filed with the company 
were closely related, the union claimed that they should be heard by 
a single arbitrator. The company, on the other hand, argued that 
there were four separate grievances that should be handled in four 
separate arbitration proceedings. 

The grievances dealt with the re-evaluation of four particular 
jobs. Arbitrator Thomas L. Norton, who was appointed to decide 
the procedural issue, held that the grievances were not “closely 
related,” finding that they involved four separate and distinct jobs, 
separate groups of employees, separate stewards, separate foremen 
and separate superintendents. Past practice showed that the parties 
had previously combined only grievances concerning a single issue. 
He, therefore, concluded that the four grievances should be heard 
before four individually selected arbitrators (American Machine & 
Foundry Co. and Auto Workers, Local 116, 61-2 ARB § 8585). 

Ability Factor Eliminates Seniority Issue from Layoff Grievance. 
—Finding the ability or experience factor controlling, there was no 
need to discuss and determine the issue of company-wide v. plant 
seniority, held Arbitrator Sidney A. Wolff. 

He therefore disallowed the grievance of an employee with five 
years of company seniority, all earned at the Hempstead branch, who 
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protested his layoff while another employee with eighteen years of 
company seniority, but who had only recently joined the Hempstead 
branch, was retained. The man retained was found qualified to do the 
required work; the man laid off was found not qualified (American 
Optical Co. and IVE, Local 408, United Optical Workers, 61-2 ARB 
| 8600). 


Participant in Arbitration Can’t Challenge Arbitrability at Later 
Date.—One of the parties who had participated in an arbitration hear- 
ing asked a New York Court to vacate the award on the grounds that 
the matter was not arbitrable. The court denied the motion, since 
under the New York Civil Practice Act a participant in an arbitra- 
tion proceeding may not, subsequent to the award, raise the issue of 


arbitrability. 

An additional motion to vacate the award on the grounds that 
the other party misrepresented the facts at the arbitration hearing was 
also denied since the finding was supported by the record. The full 
text decision of the court in Jn re Sidler Bros., Inc. (Local 76-B United 
Furniture Workers of America) is presented in CCH Lapor Law 
Reports at 43 LC § 50,299. 


Untimely Filing Voids Issue’s Arbitrability—-The company filed 
a formal request for arbitration five months after the initial discussion 
of the grievance. The union contended that the company had lost its 
right to demand resolution of the issue in this case, since the contract 
required application for arbitration either within 60 days of the filing 
of the grievance or within 15 days of the second stage of the griev- 
ance procedure. 


Contract language prevails over possible informal understandings, 
held Arbitrator Irvine L. H. Kerrison, and he rejected the company’s 
argument that relations between the parties had always been informal 
and that there had been an understanding that the union in this case 
would review its position as to the issue and communicate again with 
the company before either party took further action. He also rejected 
the company’s contention that the second step of the grievance pro- 
cedure had not been consummated. The company was held to have 
waived its right to arbitrate the issue (Artistic Weaving Co. and United 
Textile Workers, Local 760, 61-2 ARB § 8595). 


Assignment of New Job to Lowest Labor Grade Justified.—Fol- 
lowing a drastic reduction in operations with resultant layoffs, the 
company decided to provide additional work by having its employees 
do the iriditing work it had previously contracted out. This consisted 
of dipping coils first in an Oakite solution and second in a water rinse. 
In classifying the job, the company assigned it to the lowest labor 
grade in the plant. The union objected. 


After hearing the arguments of both parties and making an on- 
the-site study of the job, Arbitrator Vernon H. Jensen found that the 
job was properly rated by the company as to the factors of responsi- 
bility for safety of others, working conditions, and hazards. He 
agreed with the union that the factor of mental and visual demand 
was third degree rather than second degree. On the over-all picture, 
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however, the job was found properly rated by the company and the 
grievance was denied (Aerofin Corp. and Directly Affiliated Union No. 
24941, AFL-CIO, 61-2 ARB § 8587). 


Safety Committeeman Has No Immunity from Obeying Orders. 
—Noting that aisles near the elevator were partially blocked by lift- 
truck pallets and hand trucks, a member of the safety committee 
approached the production superintendent with the suggestion they 
be moved. The superintendent agreed and directed the safety com- 
mittee member to begin moving them. He refused. He was told that 
his refusal to obey orders amounted to insubordination and that his 
continued refusal would justify discharge. The plant steward was 
called, but the employee still refused to perform the work. He 
was fired. 

Arbitrator Thomas C. Begley considered the employee’s claim 
that as a member of the safety committee, he was not required to do 
the work. It was held that if he did not believe that he should have 
performed the work, he should have first done it and then filed a 
grievance. The contract nowhere gave a safety committeeman 
immunity from obeying orders of superiors. The discharge was upheld 
(Leece-Neville Co. and IBEW, Local 1377, 61-2 ARB § 8588). 


Rule of Reason Applied to Prohibition of Unilateral Action.—A 
rule of reason was applied to a contract prohibition of unilateral com- 
pany increases in existing work loads by Arbitrator R. G. Carson, Jr. 


He found that the record-keeping connected with the counting 
and recording of the number of quills given to weavers and the num- 
ber returned took only a minor amount of time and was not so 
unreasonable as to violate the contract. However, a second change 
requiring a finisher tender to run three strips of labels instead of 
two was a significant work load increase and did violate the contract. 
A return to the running of two strips was ordered until both parties 
had agreed to an increase (Chatham Mills, Inc. and United Textile 
W orkers, Local 1931, 61-2 ARB § 8594). 


Denied RecaJl Rights Where Request Was Not in Writing. 
The issue was whether a laid-off employee could exercise his plant- 
wide seniority to claim a job in a department in which he formerly 
worked but in which he presently has no departmental seniority when 
that job is not claimed by someone having departmental seniority, 
but the employee’s claim is not based upon a request submitted in 
writing. Impartial Arbitrator George Savage King held that in this 
case the written request was essential and he, therefore, denied the 
grievance. 

The grievance concerned an ex-production worker who had trans- 
ferred to the maintenance department. A reduction in force brought 
about his layoff. At that time he orally requested that he be given 
any open job. Subsequent to his request, two jobs opened up in the 
production department. These were given by the company to two 
probationary workers in the production department. These workers 
had neither plant-wide nor departmental seniority, the employee 
claimed, and he should have been given one of the jobs. 
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Had the employee made a written request for transfer back to 
the production department, he would have been entitled to one of the 
jobs, the arbitrator held. However, the company had a contractual 
right to insist that an employee’s request for transfer be in writing 
before it has any duty to consider it, it was held. This requirement 
was deemed reasonable because it could avoid disputes as to whether 
such a request was in fact made (American Cyanamid Co. and Machinists, 
Lodge 96, 61-2 ARB § 8582). 


Employer’s Suit to Set Aside Award Survives Test.—The federal 
district court in Kansas has refused to dismiss an employer's suit to 
have the award in Central Packing Co., Inc. and Packinghouse Workers, 
Local 36, 61-2 ARB § 8481, set aside. The company alleged that the 
arbitrator, in making the award, relied on information which was not 
part of the record. The court said that, if true, this conduct “amounts 
to a violation of the collective bargaining agreement.” The full text 
of the court’s decision in Central Packing Co. of Kansas, Inc. v. Pack- 
inghouse Workers, Local 36, is presented in CCH Lasor Law Reports 
at 43 LC { 17,068. 


Dual Violation of Contract; Reinstatement Without Back Pay 
Upheld.—Both parties had violated the contract. The employee had 
violated it by refusing to work two hours of overtime; therefore, his 
discharge was justified. The company had violated the contract when 
its foreman refused to discuss the discharge with the employee and 
his shop steward the day after the discharge took place. 

The company had reinstated the employee with full seniority 
rights but had refused him back pay. The union’s grievance sought 
back pay for the employee, but Arbitrator Jay W. Murphy refused 
the demand. 

Comparing the serious nature of the employee's refusal to work 
overtime with the foreman’s good-faith mistake in refusing to discuss 
the matter, the arbitrator found the employee’s action the most grave. 
He held that reinstatement with full seniority but without back pay 
was the award he would have made under the circumstances. Since 
the company had already performed as he would have directed, the 
back-pay grievance was denied (Cullman Products, Div. of the Serrick 
Corp., and Machinists, Lodge 888, 61-2 ARB § 8581). 


Seniority Rights Held Not Applicable During Shutdown Week. 
The contract neither guaranteed employees forty hours of work each 
week nor specified that the company should reschedule employees 
prior to a shutdown or interruption. 


The company, therefore, ruled Arbitrator Joseph M. Klamon, did 
not violate the seniority rights of an employee when it provided him 
only thirty-two hours of work during a shutdown week, while junior 
employees worked forty hours (American Zinc Co. of Illinois, Electrolytic 
Div., and Oil Workers, Local 7-347, 61-2 ARB § 8580). 


Burden of Proof Not Met; Recall Grievance Denied.—An em- 
ployee claimed she was improperly passed by in a recall from lay- 
off. The employee stated that, when the company telephoned 
her, she had said she had no means of transportation that day but 
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would report the following day, but was then told she would have 
to be passed by. The company’s version was that the employee said 
that she would wait to be called back until she could return to her 
old department. 

The evidence led Arbitrator Harry Pollock to rule for the com- 
pany. He held that the union did not meet its burden of proving 
that the employee had been improperly passed over. Credible evi- 
dence, it was stated, disclosed that the employee chose to remain 
away from work when it was offered to her (Weatherhead Co. and 
Auto Workers, Local 463, 61-2 ARB § 8575). 


Contract Word “Retain” Kept Supervisors from Accumulating 
Seniority.——Where an agreement specified that employees promoted 
from the bargaining unit to supervisory positions retain their seniority, 
Arbitrator J. Mart Mitchell held that the word “retain” could not be 
interpreted to read “retain and accumulate.” Therefore, when a 
number of foremen were returned to the bargaining unit, the company 
was not justified in permitting them to bump on the basis of 
accumulated seniority. 

In addition to permitting the foremen to bump on the basis of 
accumulated seniority, the company had also permitted them to bump 
into any job to which their seniority entitled them. The union objected, 
alleging that the contract only provided for reinstatement to the exact 
job which had been left. The contract wording read, “. . . shall 
retain his seniority rights for reinstatement in the job from which he 
was promoted.” The arbitrator held that if the parties had meant to 
limit returning supervisors to the jobs they had left, they would not 
have used the plural “seniority rights.” He therefore ruled that a 
supervisor may utilize his retained seniority rights for reinstatement 
to a job in the bargaining unit to which he is entitled by reason of his 
retained seniority. Past practice was found to support this interpre- 
tation (Celotex Corp., Marrero Plant, and Oil Workers, Local 4-179, 
61-2 ARB § 8578). 


Refusal to “Finger” Competitor’s Informant Justifies Discipline.— 


A group of former employees had set up a competing company, and 
valuable information as to new accounts was apparently being “leaked” 
to them. The company was informed that an employee in the shipping 
department was the guilty party. Confronted with the information, 
he denied it but stated that he knew who was guilty but was not 
going to “finger” him. The company fired the employee. 


In the view of Arbitrator I. Robert Feinberg, the shipping depart- 
ment employee’s vehement denial of the alleged facts created a direct 
conflict of evidence. The validity of the testimony of the company’s 
informant was held to be dubitable, since he had been discharged for steal- 
ing. The circumstances were found to be, at most, suspicious. There was, 
therefore, not sufficient justification for discharge. However, the 
employee's refusal to name the person he “knew” to be guilty amounted 
to such a lack of cooperation with his employer as to justify disciplinary 
action. He was therefore ordered reinstated but without back pay (TempPlet 
Manufacturing Corp. and Machinists, Lodge 15, 61-2 ARB § 8562). 
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Administrative Agencies 








Independent Contractors Ousted from Union in Antitrust Case. 
A union which was found guilty of violating the antitrust law by 
setting up a subdivision through which it conspired with independent 
contractors in restraint of trade has been ordered to cancel the inde- 
pendents’ memberships by a federal court in California. 

The contractors were “grease peddlers’”—truck owners who col- 
lected grease from restaurants and sold it to processors. In a three- 
way deal, the union accepted them into membership, the men agreed 
not to buy grease from competitors’ accounts, and the processors 
agreed to buy only from union members. 

Independent contractors are permitted to become union members, 
the court said, only in situations in which they compete with other 
members. Here they had joined simply as part of a conspiracy in 
restraint of trade. 

Provision for dissolution or divestiture to remedy antitrust vio- 
lations has been approved by the U. S. Supreme Court in a number 
of cases, the opinion pointed out. 

“Only the support of the union and the powerful weapons at its 
command enabled the peddlers and the union to destroy free com- 
petition,’ said the opinion. “As long as this association of the 
peddlers and the union continues, there is danger that their combined 
activities will be revived.” 

The union was ordered to drop the peddlers from membership 
and was permanently enjoined from accepting them into membership 
in the future (U.S. v. Teamsters, Local 626, 43 LC § 17,085). 


Mere Claim by Rival Can’t Stop Execution of Contract.—An 
employer may enter a new agreement with a previously certified union 
while a rival’s petition for an election is pending, says the federal 
appellate court in Philadelphia, if it has reasonable cause to believe 
the incumbent still represents a majority of its employees. The ruling 
overturns that of NLRB, 

\ rival union filed a representation claim and a hearing was held. 
Before the petition was disposed of, the employer and the incumbent 
signed a new contract. NLRB said this unlawfully supported the 
incumbent and coerced employees in their choice of a representative. 

Not on the facts in this instance, said the court. The mere filing 
of the rival’s petition established no claim, and during the period 
between the expiration of the old contract and execution of the new 
95 per cent of the employees in the unit were having dues checked off for 
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the incumbent; not one revoked his authorization. The employer had 
a reasonable basis for assuming continued majority status of the 


incumbent (NLRB v. Swift and Co., 43 LC § 17,101). 


Missile Sites Commission Issues Policy Statement, First Deci- 
sion.—The Missile Sites Labor Commission has released a construc- 
tion labor policy statement containing recommendations to labor, 
contractors, the Department of Defense and the National Aeronautics 
and Space Administration designed to facilitate construction work at 
missile and space sites; the statement is reproduced at { 1085.01 of 
the CCH Lapor Law REporTER. 

The Commission has also announced its first decision in a missile 
site labor dispute. The case, involving jurisdiction of the Operating 
Engineers and IBEW, resu!ted in allocation of the disputed work 
between the two unions. It is reproduced at § 8111. 


Loans to Competitor of Struck Employer Permitted.—Loans by 
a union to a newspaper with which it had a collective bargaining 
agreement, during a period when the union was striking the paper's 
competitor, did not constitute a conspiracy in restraint of trade, 
according to the federal appellate court in San Francisco. 

The purpose and intent of both the union and the paper receiving 
the loans, said the opinion, were just the opposite of restraint of trade 
—both were making an effort to keep a competitive publication going 
(Scott Publishing Co. v. Columbia Basin Publishers, 43 LC § 17,094). 


Board Loses Again on Hot Cargo Exemption.—The federal dis- 
trict court in Arizona, second to reach the question, agrees with the 
ruling of the district court in Louisiana (LeBus v. Plumbers, Local 60, 
42 LC { 16,930) that the exemption from the hot cargo provisions of 
the law for the construction industry also extends to picketing to get 
such a contract clause. 

(The Trial Examiner’s similar ruling on the merits in the Plumbers, 
Local 60, case is the subject of a Current Comment & CCH Analysis 
in this issue—see § 8110.) 


However, the picketing in the Arizona case was enjoined on other 
grounds. Two unions had each picketed the employer for less than 
thirty days; they were, the court said, acting in concert and the total 
picketing period exceeded the thirty days allowed under the Landrum- 
Griffin amendments. 


In addition, said the court, the unions violated the secondary 
boycott prohibition because one object of their picketing was to obtain 
a contract with a general contractor which would require use of union 
men by subcontractors (Kennedy v. Laborers, Local 383, DC, Ariz., 
43 LC § 17,100). 


Recognitional Picketing Enjoined.—As long as recognition is one 
of the objectives of picketing and the union has not within 30 days 
petitioned for an election, a federal court may enjoin the picketing 
until NLRB has ruled on the case, says the federal appellate court 
in Boston. 
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The union claimed that a strike had occurred in protest against 
the layoft of a group of workers and that it was merely coincidental 
that the walkout came in the midst of its organizing campaign. 

“The court below was not required to blind its eyes to a none 
too subtle subterfuge and neither are we,” said the opinion in Leather 
Goods Union, Local 346, v. Compton, 43 LC § 17,090. 


Union Bargaining Representative Need Not Be Unit Member. 
An employer illegally interfered with a union’s right to bargain by 
refusing to meet with its chief negotiator after he ceased to be a mem- 
ber of the bargaining unit, says NLRB. 

The union originally represented professional and_ technical- 
clerical units. The union president and chief negotiator was in the 
professional unit, which voted to drop the union. The president 
offered to resign, but the members of the technical-clerical unit voted 
the union’s constitution to mean that employees eligible for certifica- 
tion were eligible for union membership and office holding 

The employer refused to bargain outside of working hours or to 
give the president time off during the work day for negotiation. It 
did offer the president a transfer from his professional engineering 
job to a job in the unit, and said that if he accepted the transfer he 
could negotiate during working hours. 

A refusal to grant time off during working hours, or limiting 
bargaining during working hours, would not be illegal, the Board said. 
But taken together the restrictions in this case “effectively deprived” 
the union of the services of its chief negotiator. 

As for the offer of a transfer, NLRB said that asking a man to 
sacrifice his professional career to continue serving his union appeared 
“drastic” when contrasted with the limited inconvenience the employer 
would have suffered in negotiating with him either during or after 
working hours (Westinghouse Electric Corp., 1961 CCH NLRB § 10,163). 


No Hearing Necessary to Decline NLRB Jurisdiction.—NLRB 
properly exercised its authority in determining it would not take 
jurisdiction of cases involving thoroughbred horse raising, and was 
not required to hold a hearing before reaching its decision (Kelley v 
McCulloch, DC, D. of C., 43 LC § 17,099). 


Employer Must Rehire on Basis of Seniority After Moving Plant. 
—An employer who moves a plant has the duty to rehire his former 
employees on the basis of seniority, says a federal district court in 
Michigan. 


The decision followed that of the federal appellate court in New 
York in Zdanok v. Glidden Co. (42 LC { 16,855)—that seniority is a 
vested right earned and acquired by continuous service. 

“The . . . plant is the same plant wherever it is moved,” the 
decision said. “The benefits created for the employees under [the 
union] contract should not be said to be unilaterally terminated by 
mere change of location.” 


The opinion pointed out that it was concerned only with rights 
and benefits which have accrued to individual employees; another 
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case, pending before another judge, involves the union’s right to 
continue to represent the unit after the plant has moved (Oddie v. 
Ross Gear & Tool Co., 43 LC § 17,069). 


No Back Pay When Plant Moves for Economic Reasons.—An 
NLRB award in another plant-moving case has been modified by the 
federal appellate court in New York as being too broad. In this case, 
the court felt that the move had been dictated by economic necessity, 
even though it did occur in an atmosphere of anti-union hostility. 


Agreeing with the Board that the employer violated the law by 
failing to formally notify the union of the prospective move, the court 
upheld that part of the remedial order requiring the employer to offer 
jobs to old employees at the new plant. 


However, the court refused to order the employer to recognize 
the union at the new plant, “inasmuch as Union does not appear to 
represent any of the employees,” and to require back pay and moving 
expense awards to the old plant workers (NLRB v. Rapid Bindery, 
43 LC { 17,066). 


No State Court Jurisdiction in Flag of Convenience Dispute.— 
Since the NLRB “arguably or potentially’’ may have jurisdiction of a 
dispute involving an American union and a Liberian-flag vessel, New 
York’s highest court has ruled that the lower state courts erred in 
granting an injunction under the state law against picketing of such 
a ship. 

When an American union picketed one of the ships, later per- 
suaded most of its crew to jump ship so that it could not sail, and then 
persuaded the crew of the second ship not to help passengers disembark 

- from its anchorage, a New York court granted an injunction against 
the picketing, which it called illegal and tortious. 

The New York Court of Appeals disagreed. NLRB has initial 
primary jurisdiction, it said, of any conduct which is arguably or 
potentially subject to federal law as protected activity or prohibited 
unfair labor practices (Jncres Steamship Co., Ltd., v. International Mari- 
time Workers, 43 LC § 17,079). 


Secondary Boycott Must Involve Neutral Employer.—The ban 
on secondary boycotts in the Taft-Hartley Act was intended to protect 
an “unconcerned, neutral employer,” says the federal appellate court 
in New Orleans. Consequently, no secondary boycott damages could 
be awarded to a company which had an “overlapping of management 
functions” with the primary employer. 


The two companies involved had split a trucking business pre- 
viously run by one company, with one successor doing over-the-road 
hauling and the other local cartage. The same employees were kept 
on, and the over-the-road drivers were generally supervised by an 
official of the cartage company. Nearly all the cartage company’s 
business originated with the over-the-road company. 


“The economic fortunes of the two companies were 
inextricably interwoven,” said the court, and dismissed the suit (Teamsters, 
Local 728 v. Empire State Express, 43 LC J 17,061). 
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Woodstock College Seminar in 
Industrial-Management Relations.— 
During the second week in August, 
Woodstock College, Woodstock, Mary- 
land, will conduct a seminar on “The 
Ethical Aftermath of Automation.” 
Directing the program will be Rev. 
Mr. F. X. Quinn, S.J. Participants 
in the discussion include Sen. Barry 
M. Goldwater of Arizona, James C. 
O’Brien of the United Steelworkers, 
John O’Neil of General Tire and Rub- 
ber, Rev. J. Courtney Murray, S. J., 
Rt. Rev. George G. Higgins, S. J., 
Rev. Benjamin L. Masse, S. J., and 
Rev. Dennis J. Comey, S. J. 


NICB Marketing Conference.—The 
National Industrial Conference Board 
has planned its ninth annual market- 
ing conference for September 20-22 
in New York City. More than 2,000 
business executives are expected to 
attend. The principal address will be 
delivered by Thomas J. Watson, Jr., 
chairman of the board of IBM. The 
conference will include 16 roundtable 
discussions, with attention being fo- 
cused on such problems as sales force, 
new-product development, advanced 
research techniques and advertising 
effectiveness. The meeting will be 
held at the Waldorf-Astoria hotel. 


Rank and File 


Sheltered’ Workshop 
Committee Members Named 


Clarence T. Lundquist, Adminis 
trator of the U.S. Department of 
Labor's Wage and Hour and Public 
Contracts Divisions, recently announced 
the appointment of 15 members of 
the national Advisory Committee on 
Sheltered Workshops. Lundquist pre- 
faced the announcement by saying, 
“Non-profit sheltered workshops per- 
form an important social purpose in 
providing employment, training and 
related rehabilitation services for 
those handicapped persons who are 
as yet unable to meet the demands 
of the competitive labor market.” 


Goldberg Outlines 
Administration's Accomplishments 
in Labor Area 


In a recent letter to the President of the 
Young Democrats of Indiana, Secretary 
of Labor Arthur J. Goldberg outlined 
the accomplishments of the Kennedy 
administration in the field of labor and 
job security. Excerpts from that letter 
are set forth here. 


The President’s program for Tem- 
porary Extended Unemployment Com- 
pensation, now law, establishes for 
the first time the concept of national 
responsibility for what is a national 
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problem—large-scale exhaustion of 
benefits under existing unemployment 
compensation laws. While there was 
a somewhat‘similar program in 1958, 
it failed to pin down Federal respon- 
sibility in this vital area, and as a 
result only 17 of the States partici- 
pated in it. Today all States have 
joined in the Administration’s new 
approach to T. E. U.C. 

Under the Administration’s new 
Minimum Wage Law we find the 
first breakthrough in the coverage 
barrier since the original enactment 
of law almost 23 years ago. For those 
who may argue that this is not a new 
program, I would point out that bene- 
fits under our Fair Labor Standards 
Act are now extended for the first 
time to workers in the giant retailing 
and service industries. 

In answer toa most pressing need, 
the Administration sponsored the 
Area Redevelopment Act, now law, 
in which the Federal Government 
establishes for the first time its re- 
sponsibility to contribute to the regener- 
ation of communities laid prostrate 
by the sickness of unemployment, and 
unable to properly affect their own 
cure. By Federal loans and grants to 
sound local programs, a beginning 
can be made to help revive these 
stricken areas and bring them up out 
of the economic doldrums. 

Again, a whole new concept in 
Federal responsibility is being ham- 
mered out under the Administration’s 
program for Manpower Development 
and Training. This proposal provides 
for the training and retraining of sev- 
eral hundred thousand workers in 
new skills which will equip them for 
work in occupations in which their 
old skills will not suffice. This is a 
new approach to a new problem— 
that of hard-core unemployment caused 


by new industries replacing old and 
certain natural resources being ex- 
hausted and replaced by others—all 
demanding of the workers new knowl- 
edge and new skills in their jobs. 

The Youth Employment Opportu- 
nities Act of the Administration also 
blazes new pathways in governmen- 
tal concern by establishing responsi- 
bility on the part of the Federal 
Government to furnish training and 
jobs for youths between the ages of 
16 and 22. This program will play 
a vital role in determining the future 
training plus the best utilization of 
young America’s skills. 

{Another important contribution is :| 

The President’s Advisory Commit- 
tee on Labor-Management Policy, 
which is staffed by the nation’s lead- 
ers in both fields. This Committee 
has been formed by the President to 
help our free institutions work more 
effectively together and to encourage 
sound economic growth and healthy 
industrial relations. Heretofore com- 
mittees such as this have been named 
in a crisis atmosphere in a sudden 
attempt to settle industrial disputes 
threatening to the nation’s security. 
The President’s Committee, a contin- 
uing body, has the responsibility of 
formulating policies and adjudicating 
industrial disputes before they reach 
the crisis state. 

President Kennedy has stated that 
“we fully intend to prove that we are 
masters of our own economic des- 
tiny.”” The Administration’s programs 


and proposals, some of which I have 
tried to outline for you, are not “re- 
treads” or “modifications of old pro- 
grams” but rather bold, confident and 
carefully planned steps to allow our 
great people and our economy to 


achieve the tremendous potential 


which is theirs. 


George Meany, AFL-CIO President, has told the Laundry and Dry Clean- 
ing International to cease all merger negotiations with officers of laun- 


dry workers’ unions expelled from the federation. 


This will end the 


no-raid understanding which prevailed while negotiations continued. 
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Wage Fixing 


The Just Wage. Michael Fogarty. 
Geoffrey Chapman, London, England. 
1961. 309 pages. 

Through the centuries, people have 
tried to make sense of the principles 
underlying rates-of-pay decisions. In 
Great Britain, the theory of the just 
way flourished until the seventeenth 
century, stagnated until the nineteenth 
and has revived again as laissez-faire 
has passed away. 

The author points out that the as- 
sumptions of British pay-fixing today 
correspond to the four traditional rules 
of the just wage. The rules cannot be 
applied exactly, however, since modern 
pay-fixing is not an exact science. 

The main defect of British pay policy, 
claims the author, lies at the strategy 
level. Pay procedure, he says, has 
never caught up with the Keynesian 
revolution. This is illustrated by the 
tendency of pay to reflect not the true 
value of work but established class, 
sex and other status divisions; by the 
instability of pay and resulting in- 
stability of the standard of living; and 
by the persistent tendency of pay to 
rise faster than the national income 
and promote inflation. 

The author proposes a sharper divi- 
sion between strategic decisions on 
pay policy and decisions on detail in 
wage fixing. 


National Forum 


Trucking Industrial Relations and the 
Law. Proceedings of the Tenth Annual 


Books .. . Articles 


National Forum on Trucking Indus- 
trial Relations. American Trucking 
Associations, Inc., 1616 P Street, N. W., 
Washington, D. C. 1961. 225 pages. 
$9.75. 

This bound volume of 1960 
national forum of trucking industrial 
relations centers around the impact 
of the law industrial 
Speakers and panelists discussed sec 


the 


on relations. 
ondary boycotts and hot cargo, picket 
lines and their observance, problems 
of seniority and problems of owner- 
operators. Also covered were employ- 
ers’ requirements in reporting to the 
Department of Labor and his obliga- 
the office worker 


organization. 


tions in event of 

In a paper entitled “Your Rights in 
Strikes and Lockouts,” Frank Thomp- 
son quotes the ninth circuit court as 
saying that labor relations is a brute 
contest of economic power. Mr. Thomp 
son opines that “the only time a union 
will respect you is when you 
him all the that you 
[ have heard employers say 


show muscles 
possess. 
for years that they can't take a strike; 
they just can’t be on the street be- 
cause of their competition. I think it 
can be truthfully said that nobody 
ever lost a customer, really, by being 
on the street but they did get 


control of their buisness.”’ 


Big City Unions 

Chicago and the Labor Movement: 
Metropolitan Unionism in the 1930's. 
Warne Newell. 


University 
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of Illinois Press, Urbana, Illinois. 


1961. 288 pages. $6. 

The period of the depression saw 
dynamic union organizational activity 
in Chicago. The author captures the 
history of trade unionism in the big 
city during the depression decade and 
uses it to support a theory of the 
development of metropolitan unionism. 

The cost of characters includes 
such national figures as John L. 
Lewis and Harold Ickes, interwoven 
with all of the local union bosses and 
political leaders. The author ex- 
amines the political, social and his- 
toric influences which gave Chicago 
its distinct character, or “mould,” as 
she terms it. She shows how the 
needs of an urban center created three 
monopolistic unions—the building 
trades, the teamsters and the building 
service unions. 

The author is assistant professor 
of economics at Purdue University. 


Monograph Series 


Union Government and the Law: Brit- 
ish and American Experiences. Joseph 
R. Grodin. Institute of Industrial 
Relations, 100 BAE Building, Uni- 
versity of California, Los Angeles 24, 
California. 1961. 209 pages. $3. 

This comprehensive monograph is 
an excellent work on comparative 
labor law. It is the eighth in UCLA’s 
monograph series. The author has 
studied in England and is presently 
a San Francisco lawyer. 


University Publications 


The Institute of Labor and Indus- 
trial Relations of the University of 
Illinois has released several new titles 
in its reprint series. Here is a list of 
current titles, available on request 
from the Institute, 704 South Sixth 
Street, Champaign, Illinois. 
the Next 
Levine and 


Industrial Relations 
Generation. 
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for 


Solomon B. 


Bernard Karsh. No. 91. Reprinted 
from The Quarterly Review of Eco- 
nomics and Business, February, 1961. 

Members, Nonmembers, Ex-Mem- 
bers. Margaret K. Chandler and Philip 
Marden. No. 92. Reprinted from 
Chart. 

A Discography of American Coal 
Miners’ Songs. Archie No. 
93. Reprinted from Labor History, 
Winter, 1961. 


Comparative Factorial Analysis of 
Job Semantic Structures of Managers 
and Workers. Harry C. Triandis. No. 
94. Reprinted from Journal of Ap- 
plied Psychology, October, 1960. 


Green. 


Motivation in Management: A Study 
of Four Managerial Levels. WHjalmar 
Rosen and Charles G. Weaver. No. 
95. Reprinted from Journal of Applied 
Psychology, December, 1960. 

Executive Foresight: Definitions, II- 
lustrations, Importance. Stanley Stark. 
N. 96. Reprinted from Journal of 
Business of the University of Chicago, 
January, 1961. 

The Workers’ Councils in Poland. 
Adolf Sturmthal. No. 97. Reprinted 
from ZJndustrial and Labor Relations 
Review, April, 1961. 

Union-Management Relations Fe- 
lations Research. Milton Derber, et 
al. No. 98. Reprinted from /ndustrial 
and Labor Relations Review, April, 
1961. 


Some Problems of Due Process and 
Fair Procedure in Labor Arbitration. 
R. W. Fleming. No. 99. Reprinted 
from Standford Law Review, March, 
1961. 

Also, from the Institute of Indus- 
trial Relations of the University of 
California at Angeles, 
Angeles 24, California: 


Los Los 


A Look at Labor Relations in Britain. 
Frederic Meyers. No. 99. Reprinted 
from California Management Review, 
Spring, 1961. 
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In Future Issues... 


EXT MONTH, veteran arbitrator Herman A. Gray writes on the 


individual worker's right to arbitrate. The author asks whether 


an employee has the right to utilize the arbitration machinery for the 
disposition of an individual claim, even though the union has elected 
not to process the grievance. Pointing out that various New York 
courts have answered this question in the negative, Mr. Gray notes 
that Section 9(a) of the National Labor Relations Act guarantees the 
right of individual employees to present grievances. When the union 
chooses not to process an employee’s claim, he says, the employee 
should be given access to the arbitration machinery. 


HE LABOR-MANAGEMENT Reporting and Disclosure Act 

became effective almost two full years ago. In a forthcoming issue, 
a review of the significant case law emerging from Title I of the 
Act will be presented. Title I, the so-called “Labor Bill of Rights,” 
has been the object of much litigation already and, while some trouble 
some features still await clarification, many have already been illuminated. 
The author, Seymour Farber, feels that these oft-litigated features 
warrant review in light of two years’ experience under the Act. 


ETHODS OF APPLYING THE BOYCOTT will be analyzed 

in a scheduled article by J. James Miller, whose first contribu 
tion to this JOURNAL appears at page 751 of this issue. Mr. Miller's 
next effort breaks the boycott down into several classifications of 
application. Dividing the subject into “positive” and “negative” boy 
cotts, the author discusses the use of the “white list” and the union 
label, sympathetic strikes, picketing, refusal to handle “unfair work” 
and other aspects of the boycott. 


Byrn aie BARGAINING RESEARCH plays an important 
role in the field of industrial relations, according to an article 
scheduled for September. Defining such research as the investigation 
of “the negotiation, administration, interpretation, application and 
enforcement of written agreements between employers and unions 
’ the author documents the significant contribution of the 
thousands of words published on collective bargaining in recent years. 
The author, Max S. Wortman, Jr., is a civil engineer with advanced 
degrees in industrial relations. 
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Rolling off the Presses for Delivery this Month! 


CCH’s Brand-new 


LABOR 


LAW COURSE 
12th Edition 


® Quickly Answers Thousands of Labor 
Law Questions 








Over 1,200 pages 
© Gives How, What, Why of Labor Law, All in One Handsome 
Labor Relations Today 84” x 10” Ring Binder 


Colored Tab Guides for 
Split-Second Control 


Lies Flat for Easy Reading 


® Handy for Fast Reference, Brush-up 
or Training 


This dependable, understandable guide to labor law, to the real 
principles directing employer-employee-union relationships, is the 
one help that outlines clearly the “what’s-what-and-why” of labor 
law today. 


Impartial, uncolored, the COURSE brings together the basic federal laws 
dealing with “labor relations” and “wages and hours.” It explains and ana- 
lyzes these laws in the light of their interpretation by the courts, the NLRB, 
and federal agencies. Completely practical, it shows how the ruling “labor law 
principles” apply to the thousand-and-one problems they affect, and that 
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problems during negotiation. 
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their provisions. 
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